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PRIZE LAW AND MODERN CONDITIONS 
By Tuomas 
Tokyo, Japan 


I. INTRODUCTION 


It has been the peculiar glory of the United States in history to be a great 
neutral Power and the champion of neutral rights. From the earliest days 
of the republic, the sentiments of her statesmen, of Washington and Hamil- 
ton no less than of Jefferson and Franklin, were whole-heartedly for peace 
and neutrality, for the protection of the merchant against the soldier. And 
throughout the nineteenth century, the world acclaimed neutrality with her, 
and regarded the United States as the standing exemplar of a Peace Power. 
It was recognized that there might indeed be excusable wars, just wars, 
necessary wars. But the ideal of the nineteenth century was peace. Just 
and necessary as his cause might be, the belligerent was an zpso facto nui- 
sance. He must be allowed to interfere as little as possible with the peaceful 
affairs of the world. On any doubtful question of interference with neutral 
commerce, the presumption was against him. He had always been a nui- 
sance, and he was coming to be an anachronism. As an anachronistic 
nuisance, the scales were heavily poised against a belligerent. 

War is today officially stamped as an anachronistic nuisance. It is out- 
lawed by the mass of mankind. Paradoxically, there is a school of thought, 
conspicuous by its ability and influence, which is devoting its influence and 
ability to the enlargement of belligerent rights. It is not too much to say 
that the jurists of the world are divisible into two classes: the belligerent- 
minded and the neutral-minded. And there is considerable danger that the 
belligerent-minded may preponderate; in which case the world at large will 
sustain infinite damage, and be thrown back into the anarchy of the four- 
teenth century. 

An example of “‘ belligerent-minded”’ advocacy is to be found in the reply 
to Professor Trimble by Professor Garner which appears in this JouRNAL for 
January, 1931. Professor Garner’s ability, penetration, and sincerity 
make it difficult indeed to question his conclusions, but the danger is im- 
minent, and one cannot withhold the unequal spear. In his anxiety to hold 
up the hands of the belligerent, Professor Garner adopts a method which is 
fatal to all international law and order, and which threatens the entire fabric 
woven by Marshall, Story, Webster, Wheaton, and Dana. It is a facile 
method, and consists in stigmatizing everything that hampers a belligerent 
as “antiquated.” However clear and well-accepted a rule may be, Pro- 
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fessor Garner regards a belligerent as justified in brushing it aside and in- 
venting a new one on the easy allegation of ‘‘changed conditions.” It is 
plain to see that there is no end to this. If accepted rules are to be twisted 
and broken because they do not give the belligerent as much advantage as 
they supposedly used to do, the certainty and assurance which are the 
breath of life to commerce are gone. Nor will it be long before the plea of 
“changed conditions” is imported into other branches of the law: the cer- 
tainty of law, which is the protection of the weak, will be gone forever in all 
departments. 

This is not to say that the law cannot change. It can and does. But it 
must be on a well-established case, and by universal consent. No doubt con- 
ditions are changed since 1793. But the precise effects of the change have 
never been investigated. They have never been established, and the un- 
blushing attempt to claim increased belligerent powers on their account 
has never been justified. Takethecaseofrailroads. Neutralshaverailroads 
—true.! But the belligerent has the fast steam cruiser which, unlike the 
frigates of old, can easily overhaul any and every trader she is likely to meet.? 
That is only one sample of the way in which the advocates of change insist 
on regarding one side only of the question. They talk loudly about the 
railway. They are silent about the commerce-destroyer. Where, formerly, 
one needed a fleet to blockade a port, one can now be content with a single 
steamer. But it does not matter to the belligerent advocate—‘‘ conditions 
have changed.” 

Yet it surely would be a very strange thing, if, precisely when the states- 
men of Europe were introducing mitigations of belligerent right, in 1856, 
they ought, on the contrary, to have been busy intensifying it! Surrounded 
by railroad systems, how can they have so far neglected their obvious duty 
to give more power to the belligerent’s elbow in view of the ‘‘ changed condi- 
tions’! Why did they defer to neutrals, and by the Declaration of Paris 
free the carrying trade from belligerent control? These terrible railways 
had already covered Europe with a network of lines; and at that precise 
moment, the best and keenest brains of Europe chose deliberately to deprive 
the belligerent of his power to control neutral traffic for neutral ports. 
They certainly did not intend that their work should be stultified by huge 
extensions of the list of contraband. They deliberately, in the face of rail- 
ways and telegraphs, released the neutral from belligerent control. 

That a writer of Professor Garner’s eminence should have entered the lists 
to confute the upholders of the established doctrines is valuable as showing 
how weighty a case he has to meet. He meets it, shortly, by adopting the 
line of John P. Robinson, he who dispensed himself from the observance of 


1 But see, as to railroad transit, infra, note 20 and the very valuable work by Dr. John 
Bassett Moore, International Law and Some Current Illusions, pp. 27-28. 
2 The writer ventures to refer to the preface to Prize Law and Continuous Voyage (Lon- 


don, 1915), for statistics. 
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the Ten Commandments by remarking that they “‘didn’t know ev’rything 
down in Judee!”’ and relied on the “‘changed conditions.”’ 

But, in our view, it is only the ‘‘belligerent-minded”’ who will insist on 
wresting or changing the law to preserve unimpaired the powers of belliger- 
ents. The “neutral-minded’’—and, we will add, the judicial-minded—will 
hesitate to pronounce the law to be altered in order to preserve the pre- 
ponderant influence of belligerents. It is not judicial; it is not progressive; 
it is not common-sense. 


II. BELLIGERENT VERDICTS SUBSTITUTED FOR UNDENIABLE FACTS 


The gravamen of the charge which Professor Trimble brings against the 
conduct of the Allies in this matter is not that they have substituted new 
rules for old ones, but that they have substituted the belligerent’s arbitrary 
assumptions for undeniable and patent facts, and have presented the neutral 
who avoids enemy ports and military cargo with a costly lawsuit in exchange 
for unchallenged safety. They have not remodelled the details of prize law; 
they have trampled on the principles. The principles of prize do not demand 
the meticulous weighing of evidence which is proper in a common-law trial; 
interference with a friendly ship is a violent proceeding which needs to be 
patently justified up to the hilt, and therefore one great authority after 
another has declared that the principles of prize law and common law “have 
nothing in common.” * The neutral merchant is not to be put to a conflict 
with a powerful government, in which he must fight at every disadvantage, 
with his witnesses thousands of miles away. The whole case must rest on 
patent flagrancy. This governing principle is swept away by Professor 
Garner, in order to satisfy the belligerent. No consideration of fairness, 
expense, expedition, or simplicity must interfere with the transfer of powers 
of full investigation to the belligerent’s court. 

Take the exclusion of captors’ evidence. Its exclusion was not a matter 
of convenience; it was a matter of justice. ‘Any other method of trial,” 
says the Lee-Murray memorandum of 1753, ‘‘would be manifestly absurd, 
impracticable, and unjust.’* The belligerent was judge, prosecutor, and 
advocate; it was unfair that he should be witness as well. It is not a matter 
of convenience, but of fairness. The seizure of ships where the cause of 
offense was not “sensible to the eye”’ was long ago declared in Scotland to be 
“destructive of all neutral freedom.” ® Mr. Garner and the Allies may 


* “No proceedings can be more unlike.” See per Story, quoted 2 Halleck, Int. Law, c. 32, 
§ 20, and in The Dos H ermanos, 2 Wheat. 76 (1817); and per Phillimore, 3 Int. Law, § 473, 
Pp. 716. “It is a great mistake to admit the Common Law notions in respect to evidence to 
prevail in proceedings which have no analogy to those in Common Law.” (Italics ours.) 

‘See 3 Phillimore, Int. Law, § 440, p. 667; also the writer’s Prize Law and Continuous 
Voyage (London, 1915). 

* Parkman v. Captain Allen, 1 Stair 502, 529, 559: Gosford MS. No. 27, p. 10. Dirleton, 
No. 152, p. 55; No. 153, p. 61. 
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consider that it is not so convenient to decide a case on the papers and decla- 
rations coming from the vessel as it used to be; but this does not make it 
any the less just and necessary to do so. Sir James Marriott, a patriotic 
advocate of belligerent rights, told the world, and with justice, in his Mémoire 
Justificatif,® that the neutral could have no cause for complaint against the 
English prize proceedings, although they took place in an English belligerent 
court before an English belligerent judge; because condemnation could only 
take place on the ship’s own confession: evidence coming inexpensively and 
undeniably from herself. If Mr. Garner and the Allies can point to a modern 
rule which secures a similar immunity to the neutral from belligerent sus- 
picion, belligerent bias, and belligerent harassment, we can begin to con- 
sider their claim that they are innocently bringing the rules of the past into 
harmony with modern changed conditions. But do they tell us that they 
can point the neutral to any such simple and reassuring rule as Sir James 
Marriott could in the eighteenth century? Not at all; they say the rule 
is embarrassing, and must go. 

Mr. Garner begs the question when he asserts that the function of a prize 
court is, by and large, “‘to administer justice.”” With much respect, it is 
not: it is to decide, under circumstances of great difficulty and delicacy, 
whether a presumably friendly vessel has on her own showing transgressed 
the bounds of neutrality. And it almost seems like satire when he asks us 
to invest this particularly abnormal and suspect tribunal with the power to 
act, even if it will ‘‘destroy the simplicity of the trial, prolong its duration, 
add to the expense of litigants, and increase the chances of an unfavorable 
decision against one of the parties.’’ Such a change, he says, “‘is not neces- 
sarily to be condemned.” Nothing is necessary; but such a condemnation, 
it is submitted, is most urgently demanded. 

The “burden of proof” is very effectively shifted, when the evidence 
necessary to establish liability is converted from a confession into a contest 
of testimony. 


III. UNSUPPORTED INFERENCES FROM RAILROADS, ETC. 


Principles go by the board, again, to bolster up belligerent convenience, in 
the matter of ‘‘modern easy land transit.’”’ The principle is that the neutral, 
who is not concerned in the war, shall not find his ports trammelled by the 
proceedings of belligerents. And that is a principle which remains true, 
however necessary the contrary proceedings of belligerents may be to their 
success. Lord Stowell applied it again and again. He was told, in the 
Stert,’ that, if he allowed canal transit to go on with Holland, the blockade of 
Amsterdam would be rendered nugatory. He observed calmly that, if that 
was the consequence of his judgment, all that could be said was that it was 


® Mémoire justificatif de la conduite de la Gde. Bretagne en arrétant les navires étrangers et 
les munitions de guerre destinées aux insurgens de l’ Amerique. Londres, 1779. 
74 C. Rob. 65, 66 (1801). 


PRIZE LAW AND MODERN CONDITIONS 629 


an unavoidable consequence. ‘‘Modern changed conditions’ could not 
change the principles of justice, in his sight, unenlightened as it was by the 
illuminants of today. He was later faced in the Luna,’ at the crisis of the 
titanic struggle against Napoleon, with a blockade of French ports, which 
were coterminous ® with a neutral harbor (San Sebastian in Spain). But 
he rested his judgment on the established principle that a neutral harbor is 
inviolable; and he refused to allow law to be overridden by geography. 
Just as he declined to allow principle to be wrested by considerations of space, 
so the modern jurist will be wise to resist its being wrested by considerations 
of time, and “‘modern changed conditions.” 

“There is no reason to suppose,”’ says Professor Garner, “‘that if Scott 
had been President of the British Prize Court during the late war, he would 
have closed his eyes to facts so notorious” as consignments to easily ac- 
cessible neutral ports, and ‘‘refused to admit material extrinsic evidence in 
proof of them.”’ But there is every reason to be very certain of it. We can 
only judge of what he would have done by what he did. Whenever com- 
munication was easy, in the French revolutionary and the Napoleonic wars, 
smuggling was rife. The Prussian town of Emden, in the Dollart, a few 
miles of shallow water from Holland, was a regular French and Dutch 
entrepédt. Scott never admitted evidence against neutrals to show that neu- 
tral goods were going to Emden for French or Dutch use (though he did !° 
as against British subjects). Blockaded ports were on the same bay with 
San Sebastian; Scott refused to interfere with property which was going 
there, and which could be transferred thither with the utmost ease.!' He 
had no illusions about the necessities of belligerents any more than Dr. 
Croke, of Halifax, had, who told the Crown advocates bluntly that ‘“‘He was 
not there to hold up the belligerent’s tail!” 

Since Scott is invoked, let us hear his views on ‘‘modern changed condi- 
tions’’: 

I am not ignorant, that amongst the loose doctrines which modern 
fancy, under the various denominations of philosophy and philanthropy, 
and I know not what, has thrown upon the world, it has been within 
these few years advanced, or rather insinuated, that it might possibly 
be well if such a security [convoy] were accepted |7.e., a change effected]. 


Upon such unauthorized speculations it is not necessary for me to 
descant. The law and practice of nations . . . give them no sort of 


Edw., 190 (1810). 

* Bellot (Pitt-Cobbett’s Cases in International Law, II, 639) makes the comment: ‘‘ But 
see The Zelden Rust, 6 C. Rob. 93, where Lord Stowell condemned a cargo destined to the 
port of Corufia because it was contiguous to the naval port of Ferrol.” But that case only 
reinforces the Luna; it had nothing to do with the sanctity of neutral ports; and it shows 
that Scott was quite alive to the possibilities and dangers of geographical proximity, and 
was fully prepared to guard against them by legitimate means consistent with principle. 

° Cf. The Jonge Pieter, 4 C. Rob. 79 (1801). 

" The Luna, supra, note 8. 
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countenance; and until that law and practice are new-modelled in such 
& Way as may surrender the known and ancient rights of some nations to 
the present convenience of other nations (which nations may perhaps 
remember to forget them, when they happen to be themselves belliger- 
ent), no reverence is due to them... . If it were fit that such a 
[changed] state should be introduced, it is at least necessary that it 
should be introduced in an avowed and intelligible manner, and not in a 
way which, professing gravely to adhere to that system which has for 
centuries prevailed among civilized states, and urging at the same time 
a pretension utterly inconsistent with all its known principles, delivers 
over the whole matter at once to eternal controversy and conflict, at 
the expense of the constant hazard of the harmony of states, and of the 
lives and safeties of innocent individuals.” 


IV. CONTINUOUS VOYAGE 


Mr. Garner’s transitions from assumptions to inferences are remarkable. 
A hesitating “‘It would seem” is apt to be followed by a magisterial ‘‘ There- 


fore!”’ ‘It would seem,”’’ he tells us (p. 36), “that, if practice is a source of 
international law, the applicability of the doctrine of continuous voyage to 
the carriage of conditional contraband had . . . become part of the cus- 


tomary law of nations. It was not, therefore, the Allies who changed the 
law.”’ Clearly, the true inference, granting the premise, would be the 
dubious one. “It would seem that it was not the Allies who changed the 
law.”’ Yet we get the flat, unqualified, pronouncement that they did not. 

But in fact, can any one argue that an utterly novel practice, exercising 
revolutionary effects on neutral commerce, and distinctly reprobated by 
Lord Stowell in the Stert * and the Spazhamheid, could be considered as 
adopted by the law of nations because of the few scanty and protested cases 
in which it had been attempted? The Civil War cases—one small group— 
were protested against by Great Britain up to the moment of their settle- 
ment ' as part of the compromise and secret findings of the Anglo-American 
Joint Commission.'* The British cases—one small group—were protested 


% The Maria (Paulsen), 1 C. Rob. 340, 362 (1799). Italics ours. 

3 Supra, note 7. 

4 The Portland, 3 C. Rob. 42, 46 (1800). 

6 See on the prosecution of the claims and the attitude of the British Government: 
Gessner, Louis, A Juridical Review of the Case of the British Barque ‘‘Springbok.” 
London, Effingham Wilson (1875?); Berlin, Carl Heymann (1875). 

16 Karl Russell, Foreign Minister, stated distinctly, in answer to Lord Derby, that contra- 
band could not be seized in transit to a neutral port. He had been understood to imply 
that it might, and he explained that he had only meant that a simulated destination to a 
neutral place would not save the adventure, if the true port of approach was clear on the 
proper evidence. (Hansard’s Reports, House of Lords, 18 May, 1863.) In the memo- 
randum presented at the London Naval Conference of 1908-9 [Parl. Pap. (1909), Cd. 4555, 
p. 37], the British Government, with some want of ingenuousness, while they admit there 
are no British prize decisions applying the doctrine of continuous voyage to contraband, 
refer to a case in which some countenance was given to the doctrine on a point of insurance 
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against by Germany, and Britain paid Germany compensation.!’ The 
Italian case—the solitary Doelwyk—eventuated in a release of the ship and 
cargo.!® The French case is the single rau Houwina; the Russian case, the 
Allanton, which was so adversely criticized both in Europe and America in 
1905.!° How can these bind the world? <A few successful breaches of the 
law do not abolish the law. 

The crucial decision of the United States Supreme Court had been arrived 
at by five to four. The British Government had, at the time, vigorously 
dissented. The British Government, subsequently finding the doctrine a 
convenient one, had tried to assert it 33 years later, and Britain had paid 
damages to Germany for their temerity. Italy had captured one ship on the 
doctrine, and released it. Russia had advanced the doctrine in the twentieth 
century, and met the protests of the United States and Great Britain alike. 
If the other Powers intended are France and Japan, the grounds on which 
their supposed adherence to the doctrine of indiscriminate continuous voyage 
is based are slender indeed, and almost microscopic. Needless to say, these 
few protested incidents, contradicting the opinions expressed at other times 
by the same nations, by no means support the sweeping statement that all 
the Allied Powers represented at the London Conference and the United 
States favored the indiscriminate application of the doctrine. The British 
Government was still ready as at the Hague Conference of 1907, to abolish 
the doctrine of contraband altogether. It was Germany which was princi- 
pally responsible for the rejection of that offer, which does not show that 
Germany was particularly concerned for the salvation of her copper kettles. 

It is difficult to account for the attitude of Lord Grey on continuous voy- 
age in connection with the London Naval Conference of 1908-9. He had 
proposed (in 1907) the entire abolition of contraband. He was prepared to 
welcome the abolition of “‘conditional” contraband. He was keenly desir- 
ous of limiting the range of conditional contraband. Any proposal to free 
neutral shipping from belligerent interference on the score of contraband was 
to receive the sympathy and support of the British representatives. Yet he 
propounded and maintained the doctrine of continuous voyage, which simply 
intensified that interference. It is useless to suggest that the doctrine was 
supposed to be particularly useful to Britain; 2° because the whole institution 


in the Common Pleas, without stating the express disapproval with which the doctrine was 
viewed in the Exchequer; and they urge that H. M. Govt. raised no objection to the con- 
demnation of cargoes as contraband on the allegation of continuous voyage. If in fact they 
raised no objection, it was contrary to all their pleas and speeches in Parliament! Their 
law officers held that there was a miscarriage of justice in the condemnations. [Twiss, 
Continuous Voyages (1877), p. 33.] 

See 88 Brit. State Papers, passim. 

8 See Rev. de Droit Maritime, XII, 602. 

See the writer’s Britain and Sea Law, 75; Atherley-Jones, Commerce in War, 83. 

*° That the doctrine is peculiarly favorable to Britain or to strong naval island Powers, 
may be seriously doubted. As belligerents in preponderant force, of course it favors such 
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of contraband was supposed to be particularly useful to Britain, and yet the 
Foreign Office was ready and anxious to abandon it. The only explanation 
that suggests itself is the psychological one that there are some natures 
which cling with obstinacy to a minor point when prepared to surrender 
a principle. 

To cite Lord Grey’s words in detail, speaking as Foreign Secretary: 


It became clear at the Second Peace Conference that there was no 
prospect of securing in the near future the acceptance of the principle 
of total abolition of contraband by the more important naval powers; 
but a proposal then put forward by the United States for giving up the 
right of seizure for all but absolute contraband, is believed to be regarded 
with considerable favor. Should it be found that a renewal of such a 
proposal would now prove generally acceptable, His Majesty’s Govern- 
ment would welcome the conclusion of an agreement to that effect. 


21 
In proportion as the lists of contraband are reduced—and there is 
good ground for hoping that this will be successfully done in a large 
measure—the value of the right to seize for contraband automatically 
diminishes.” 


So that we may be quite certain that the Foreign Office of 1909 was anxious 
to abolish contraband, desirous of abolishing ‘‘conditional’’ contraband, and 
hopefully anticipating its severe restriction. Its attitude, and Lord Grey’s 
attitude, towards any measure of contraband seizure which at all resembled 
a blockade is not in doubt. Lord Grey firmly and emphatically condemned 
the application of the doctrine of continuous voyage to measures of block- 
ade.** His somewhat compromising adherence to the doctrine in the case of 
contraband contemplated a list of contraband cut down to the bone. The 
only things it comprised were to be military equipment, and articles clearly 
not destined for the use of the civil population. With regard to these—and 
the eventual rules requiring proof of military destination made it practically 
necessary to show definite consignment to a definite contractor in the enemy 
country—Lord Grey thought it proper to maintain the doctrine. Even so, 
there was a considerable ‘‘free’’ list, which included rubber and cotton, 


Powers. But it is correspondingly unfavorable to them as neutrals. And in the contin- 
gency of their finding themselves in inferior naval force to a coalition, it may easily be fatal 
to them. It must be remembered that the doctrine was introduced, during the Civil War, 
not so much to bar land transit from Mexico as to bar short sea transit from Nassau or 
Bermuda. Railways are expensive, easily congested, and subject to breakdown. Sea 
transit is far more reliable. Suppose Britain faced by a coalition of Germany, the United 
States, and Italy: it might be vital to her to obtain supplies by short sea transit from neutral 
France and Holland. But the supposed coalition, acting on ‘‘modern” principles, would 
undoubtedly “ration”? France and Holland, thus making it impossible or very difficult for 
the Island Kingdom to carry on the contest. 

21 Instructions to the British delegates at the London Naval Conference (Brit. Parl. Pap., 
Misc. 4 (1909), Cd. 4554, p. 23, par. 10. 

2 Ibid., p. 25, par. 18. 23 Itid., p. 27, par. 26. 
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which could never be seized as contraband. But with respect to anything 
like an extended list of contraband, in the least resembling a blockade, his 
instructions contemplate no insistence on the doctrine of continuous voyage, 
but, on the contrary, they express the desire to limit as much as possible the 
right to seize. 


V. INNOCENT GOODS AS CONTRABAND 


Mr. Garner’s justification of the repudiation by the Allies of the doctrines 
—declaratory or innovatory—of the Declaration of London, is essentially, 
that Germany could not have been beaten otherwise. Naturally, this is not 
an argument which will appeal to Germany, nor, we venture to think, to the 
unprejudiced jurist. 

I am not concerned to defend the Declaration of London, which I con- 
stantly opposed 25 years ago as affording inadequate security to neutrals. 
But before attacking it, Professor Garner might have taken the trouble to 
give it a more careful perusal. ‘‘Raw cotton, rubber, iron ores, resin, and 
copper,” according to his account, figured in its list of objects incapable of 
treatment as contraband. But copper, eo nomine, is not in the “‘free list.” 
All ‘‘metallic ores” are, and so is copper sulphate; but the pleasing vision 
conjured up by the Professor, of copper utensils and copper ingots passing 
freely into Germany to the last ounce, is delusive. They were not on the 
free list. 

I am not, as I say, defending the Declaration of London. But in dis- 
tinguishing between weapons of war, on the one hand, and the raw material 
of munitions of war, on the other, its provisions constituted anything but 
“an absurdity.””’ No one can read the multitudinous lists of contraband 
collected, for instance, with such impartiality by Judge Atherley Jones,” 
without realizing that, taken as a whole, they connoted immediate specialized 
use in battle. The line of demarcation may have been blurred in sporadic 
instances; but the inference rather is that those sporadic inclusions of pri- 
marily innoxious articles were a mistake, than that the general idea of 
contraband was undefined. Here, at any rate, there is no question of ‘‘ante- 
quated”’ rules. Writers, particularly the French, all through the nineteenth 
century, insisted firmly on the distinction. I need only name the illustrious 
Hautefeuille. Therefore, it is difficult to blame the Declaration for main- 
taining it. Such authors as Woolsey did not like the idea of innoxious ar- 
ticles being contraband at all. The English courts were formerly as favora- 
ble to raw copper as anybody,” useful as copper was for the indispensable 
sheathing of war-ships. Lead, indispensable for missiles; iron, indispensable 
for artillery ; wagon-wheels, indispensable for transport, were seldom or never 
contraband. Conditions may have changed; but, once more, principles have 
not. Mr. Garner, holding up the tail of belligerents, asks us to abandon 


* Commerce in War. % See The Charlotte, 5 C. Rob. 275 (1804). 
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principles, to say that contraband has nothing to do with things of direct use 
as weapons, and that it includes anything that a belligerent thinks will be of 
service to his enemy. 

As regards the distinction drawn between ‘‘absolute” and “conditional” 
contraband, Mr. Garner contends that its abolition follows naturally on the 
“changed circumstance”’ that the old wars were affairs of small professional 
armies, and that the late war was one which involved the whole civilian 
population. Unfortunately, this is exactly the argument which the British 
Government brought forward in 1793 to justify the seizure of American 
vessels laden with provisions for France, and which was so triumphantly 
refuted by Count Bernstorff and William Pinkney at the time. ‘France,’ 
sighed King George III, or his ministers, ‘‘has armed almost the whole labor- 
ing class of the French nation, for the purpose of commencing and supporting 
hostilities against all the governments of Europe.’”’ The importation of 
provisions into France was ‘‘a trade which is now carried on in a great 
measure by the actual ruling party of France itself,” and it was stigmatized 
as therefore being ‘‘an immediate operation of the very persons who have 
declared war and are now carrying it on against Great Britain.” °° Mr. 
Garner may approve of this reasoning, but he cannot say that it is based on 
modern changed circumstances. All the condemnation with which it was 
visited 137 years ago is available against it today. Urged Mr. Hailes, King 
George’s Minister at Copenhagen: 


I] est notoire que dans ce moment un moyen des plus efficaces de ceux 
qui se presentent pour réduire les personnes qui nous ont déclaré cette 
guerre 4 de justes conditions de paix, c’est celui de les empécher de 
remédier, par des importations, 4 la disette naturellement résultante de 
ce qu’ils ont fait pour armer contre les autres gouvernements et contre 
la tranquillité générale de |’ Europe, toute la classe laborieuse {italics ours} 
du peuple frangais. . . . Il est incontestable que ce cas, d’un genre 
absolument nouveau, ne peut étre jugé d’aprés des principes et des 
régles établies pour les cas des guerres poursuivies selon l’usage ordin- 


Count Bernstorff?’ and William Pinkney had no difficulty in tearing the 
sophistry of the British Government to tatters. Bernstorff’s memorandum 
was much admired by high English authorities, such as Lord Lansdowne, and 
has been called unanswerable. ‘‘La droiture et la sage politique lui ont valu 
les suffrages de toute l’Europe,’”’ says De Martens. Lansdowne calls the 
memorandum “‘one of the boldest, wisest, and most honorable replies I have 
ever read. It was a state paper that should be kept for the model of every 
cabinet in Europe.” 

America cannot have forgotten Pinkney, her protagonist on the mixed 


26See Hammond to Jefferson, 12 Sept. 1793, apud 1 Am. State Pap. (For. Rel.), 240. 
Reference may also be made to Moore’s Arb. 299 et seq., 3856 et passim. 
27 See 4 De Martens, Causes Célébres du Droit des Gens, 55. 
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commission under the Jay Treaty. Dr. J. B. Moore quotes Wheaton as 
styling his speeches—“‘ finished models of judicial eloquence, uniting power- 
ful and comprehensive argument with a copious, pure, and energetic dic- 
tion.”’?& In the case of the Neptune,** he observed that 


if a belligerent is empowered by the law of nations to seize the property 
of neutrals upon its own terms whensoever that belligerent shall be- 
lieve or affect to believe that by such means its enemy may be annoyed 
or reduced, few nations would choose to remain neuter. . . . The stand- 
ard of siege or blockade is deserted, and what can we substitute in its 
place but speculative calculations upon probabilities which will be as 
various as the interests, the hopes, and the inclinations of those who 
make them? 


And he quotes ‘‘Camillus’’ as condemning the unwarrantable pretension of a 
right to inflict famine on a whole nation.*® Pinkney proceeds: 


This new rule of the law of nations would furnish a complete apology 
for the Dutch Placart of 1630, by which they prohibited all commerce 
with Flanders . . . and for the convention between England and Hol- 
land in the treaty of Whitehall, by which they agreed to prohibit all 
commerce with France. . . . Yet these attempts have been reprobated 
as lawless and oppressive by all the world, and in the last instance, upon 
a counter treaty being entered into between Sweden and Denmark in 
1693, for maintaining their rights and procuring joint satisfaction, the 
parties to the convention, perceiving that the complaints of the two 
crowns were well grounded, did them justice. 


Bernstorff’s memorandum is equally emphatic in laying down the axiom 
that the principles of international law are fixed and do not change with cir- 
cumstances. After demonstrating that the irregularity of the French Gov- 
ernment did not destroy or degrade the French nation, he showed that, when 
Denmark had wished to reduce Sweden to famine by prohibiting imports, 
England had been foremost in objection, and the contemplated measure had 
been given up. Principles remaining constant, she could not justly do in 
the case of France what she had protested against in the case of Sweden. 
The attempt of Britain to show that the circumstances were different fell 
flat, and was reprobated throughout the two hemispheres. 


VI. THE ‘‘'BLOCKADE”’ OF CENTRAL EUROPE 


We are next invited to leave contraband, and come to blockade. But, 
really, we cannot get away from contraband. It was only in “‘journalese”’ 
that the “blockade”’ of the Central Powers was spoken of. No proclama- 
tion of blockade, an absolute essential, was ever issued. The whole process 
rested simply, except in so far as it developed into naked and extra-legal 


28 Life of Pinkney, 26; cited, J. B. Moore, ut supra, 319. 
29 Moore’s Arb. 3856, 3864. 30 Tbid., 3866. 
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reprisals, on the extension of the list of occasional contraband and the adop- 
tion of the doctrine of continuous voyage.*! The disquisitions regarding 
blockade and its extensions are therefore quite beside the point, except in so 
far as the alleged difficulties of blockade in modern times might have some 
weight in allowing a belligerent to alter the rules of contraband. But the 
difficulties do not exist. A modern blockader has the easiest task in the 
world, compared with the difficulties that beset his eighteenth-century fore- 
runner. The talk about a “‘close-range”’ blockade and a “long-range” 
blockade is simply irrelevant. All that is necessary to constitute a blockade 
is, not that it should be ‘‘close,’”’ but that it should be effective; 7.e., that it 
should be hard for ships to enter the blockaded port without being cap- 
tured.* According to Halleck, two or three steam-vessels may be as effec- 
tive now as twenty sailing vessels were formerly. Lord Kingsdown thought 
the advantage of changed conditions lay decidedly with the belligerent. 
Twiss reminds us that the slave-trade could not stand against steam.* In 
the Spanish War, the blockade of Porto Rico was efficiently maintained by a 
single cruiser. In the old days, it took a fleet to blockade a port, or at any 
rate a squadron. Stress of weather was apt to interrupt their work; they 
were open to constant and continual attack from the coast; they were con- 
tinually harassed by the necessities of keeping station in all weathers off a lee 
shore. The modern blockader can keep the sea indefinitely; she patrols 
comfortably and safely at a distance; she can overhaul pretty nearly any- 
thing, and, with plenty of sea-room and well-engined, she can laugh at the 
weather. Everything favors the blockader, and we are asked to give her 
more latitude and to let her interfere with neutral ports because she is so 
vulnerable! Submarines, no doubt, were not known in 1795; but boat at- 
tacks on sailing-ships hovering close to the coast had every chance of success 
and appear not infrequently to have been successful even in 1862. But one 
suspects that it is not the sad and helpless plight of the modern cruiser that 
excites the commiseration of the amateur strategist, but the fact that when 
the Scandinavian states are neutral she cannot get into the Baltic. No- 
body pretends (as Professor Garner suggests) that it is an interference with 
the impartiality of a blockade, to blockade certain ports which happen to be 
convenient ones for certain neutrals. The criticism on the Allied action is 
that, if their action had been, what the amateur styles it, a blockade of Ger- 
many, it would have been vitiated by the fact that certain neutrals could 
still freely communicate by sea with the ‘‘blockaded”’ place. It is all very 
well to justify your action as “‘a modern blockade.” But if you adopt the 
theory of a blockade, you must take it as it stands, and not extend its prin- 


3% Cf. Sir A. Hopkinson, The Blockade, apud Scientia. Vol. 24, p. 127. ‘‘This use of the 
term . . . has given rise to much confusion of thought and misapprehension. . . . This is 
not the sense in which the term ‘blockade’ is correctly used in international law.” 

% Nelson blockaded Toulon at 100 miles distance. 

% 2 Int. Law (Baker’s ed.), c. 25, § 7. | Continuous Voyages (London, 1877), p. 34. 
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ciples. “‘Germany”’ is not blockaded if Gothenburg can freely communicate 
by sea with Danzig. To say you are blockading ‘‘Germany’’ when you can 
only effectively blockade the North Sea coasts, is merely a subterfuge for 
imposing a paper blockade on unblockaded ports, and pretending to blockade 
Lubeck because you can blockade Hamburg. Sir William Scott’s language 
is here precisely in point to show that the blockade of its ports, while it dis- 
tressed a nation, could never be expected to seal it hermetically against 
overland trade: 


The commerce [of Holland], though partially open, is still subjected to 
a pressure of difficulties and inconvenience. To cut off the power of 
immediate export and import from the ports of Holland is, of itself, no 
insignificant operation.® 

This court cannot . . . take upon itself to say that a legal blockade 
exists, where no actual blockade can be applied. . . . If the blockade be 
rendered imperfect by this construction, it must be ascribed to the 
physical impossibility of the measure, by which the extent of its legal 
pretensions is unavoidably limited.* 


The law cannot be wrested because of geography. It may be difficult to 
stop Gothenburg from trading with Lubeck; just as it was difficult to stop 
Prussia from trading by canal with Amsterdam, or with blockaded ports by 
San Sebastian. But the fact that a port is difficult to blockade furnishes no 
reason for defying the law, and all Mr. Garner’s interesting speculations as 
to the relative value of blockade to different nations are beside the point. 
They are speculations which remind us of the ingenuous Handy Andy, who 
wanted to put two bullets into the pistol with which his master was going to 
fight a duel with Mr. Murphy, the attorney. ‘‘Sure, the master has a wife 
and six childher, and ’Torney Murphy has none!”’ It would be impossible 
to let the rules of blockade vary with the situation of the belligerents and the 
fortune of the war. If a large province of the territory of the one were to fall 
into the hands of the other, are all the rules of blockade to be modified ac- 
cordingly? And to what extent? It is a notion which no lawyer could im- 
agine to be workable; neutrals could have, under such a cloudy system, no 
safety or security whatever. It might equally well be suggested, with the 
same charitable view of equalizing matters, that the inferior combatant 
should be the only one permitted to blockade! 

But, as we have said, the Allies did not affect to impose any blockade on 
Germany. When they did intend a blockade, in Africa and elsewhere, they 
made the usual and proper proclamation. So that in talking about ‘“block- 
ade” we are fighting the air. If it should be contended that contraband 
should be superseded by blockade, and blockaders permitted, on the allega- 
tion that it is not safe to go near the blockaded ports, to tear up the whole 
principles of blockade, then the contention ought to be put forward in clear 
terms, and we should know that we were back in the spacious, if incoherent, 


% The Stert, 4 C. Rob. 65, 67 (1801). 8 Ibid. 
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days of the fifteenth century, when a belligerent calmly, and as a matter of 
course, interdicted all trade with his enemy if he wanted to. Is that what 
the new school desires? In fact, we should be in a still more anarchic state. 
For the ancient belligerent stopped at interdicting trade with hisenemy. He 
never, so far as I know, pretended to control all trade with other neutrals. 

Mr. Garner is fertile in the manufacture of principles. But it might have 
occurred to him that it is a process which is not the monopoly of one side; and 
that if it is inconvenient to Britain to be unable to blockade the whole sea 
line of Germany, it might be still more inconvenient to Germany that the 
British coast is enormously long, full of useful harbors and indentations, and 
is subject on the west to much heavy weather. It is impossible to let 
Britain, or any other country, make a new law of blockade to suit its geo- 
graphical convenience. And if a new law of blockade were to be made, it 
ought obviously to be based on principles which should exclude as clearly and 
decisively as the present law does, all belligerent jurisdiction and interference 
in doubtful and dubious cases, and should limit it to objective certainties. 
Nothing short of this could be called a ‘‘compromise” between neutral and 
belligerent claims. 

Even if the difficulties of blockaders had become ten times greater than 
they are, it is an astounding proposition that the whole law of blockade 
should be torn up to suit belligerent convenience, or even to suit the regret- 
table vagaries of nature when she laid the foundations of the earth. Neu- 
trals are entitled to clear, simple rules, not dependent on the suspicions of 
belligerents or the accidents of geography. 


vu. ‘“‘GETTING UP A CASE” 


Mr. Garner’s attempts to justify the Allies’ practice of bringing in ships 
and detaining them for long periods for search, proceed on a very common 
misapprehension. He knows it is a misapprehension, and that ships were 
not “‘searched,”’ in the sense of an examination of cargo, at sea; yet he talks 
about ‘‘thousands of bales of cotton or hay . . . tons of barrels, boxes, or 
other securely wrapped parcels . . . which it was impossible to examine 
effectively without removing them to a wharf and ripping open the bales and 
boxes.” But “ripping open bales and boxes” was exactly what a captor 
could not do, even in the conveniently small vessels of a bygone age. If the 
papers were right, he could do no “‘ripping.”’ If, in spite of the papers, he 
felt sure there was contraband present, he had to effect a formal capture, 
exhibit his libel against the ship, and obtain an official search under the 
auspices of the marshal of the court.’7 He thus accepted responsibility and 
effected the verification of his suspicions at the risk of costs if he was mis- 


*7 It is not quite clear whether even such a process was competent to the court. The 
property seized was “‘a sacred trust’’; and Croke, LL.D., in the Curlew and Magnet speaks a8 
if not even the court had authority to break bulk, except in cases where that was necessary 
for the preservation of the goods. (Stewart, Vice-Adm. Cas., Nova Scotia, 312.) 
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taken. Professor Garner talks about searches being “‘normally made at 
sea” in the old days, as if it were a mere matter of practice and convenience. 
“Search” is merely a search for, and verification of, papers, and was always 
and necessarily effected at sea; because the captor must, contemporaneously 
with his search, make up his mind whether to capture or not. He can not 
bring the ship in as a preliminary.** There is no point in his reference to 
“rough weather,’ for an examination of papers can be equally well con- 
ducted by a seaman in bad weather asin good. Admiral Stockton falls into 
the same error, a natural one after a prolonged period of peace. ‘‘Fair- 
minded persons,”’ before they come to a conclusion on the subject, will be 
well advised to consider what “‘search”’ really means. They may be assured 
that it never meant the physical examination of the cargo. To get that, the 
belligerent officer must effect a capture, must accept the risk of having done 
so wrongly, must bring his suit for condemnation, and must have the vessel 
searched by the court under a commission of unlivery. And vague general 
suspicions, however plausible, would not relieve him from costs if his specu- 
lation was mistaken. Nor can he keep the court and the vessel waiting while 
he casts about for evidence to exonerate him. His suspicions must have a 
definite and certain ground at the time when he seizes the ship. Otherwise 
they can not excuse his conduct. 

It may be added that there was hardly need to allude to the necessity of 
investigation in the case of documents ‘‘to order,”’ which, as Professor Garner 
rightly says, are calculated to protect illicit goods. For the fact is that bills 
of lading in blank,*® or “‘to order,” 4° were always insufficient, and raised a 
case for condemnation, or (as an indulgence) enquiry and ‘‘further proof.” 
They cannot be adduced as a danger to the legitimate interests of captors; 
for captors were always entitled to regard them as insufficient. The smug- 
glers of 1803 (pace Mr. Garner) had little to learn from the smugglers of 
today.*! 


VIII. CONCLUSION 


The present writer has, of course, no prejudice against the Allies. In fact, 
it was Germany’s illegal, reckless, and altogether blameworthy act “ in sow- 
ing the North Sea with contact mines, that provoked the whole miserable 
series of reprisals that in the end annihilated neutral security. Coupled with 
the illegal, reckless, and altogether blameworthy invasion of Belgium, it 


** The Anna Maria, 2 Wheat. 327 (1817): ‘‘Before the Captain of the Nonsuch left the 
Anna Maria, he ought to have decided either to seize her as a prize or to restore her” (per 
Marshall, C. J.); The Wilhelmsborg, 5 C. Rob. 143 (1804). 

*° The Jonge Pieter, supra, note 10. 

“See The Sally (Griffiths), 3 C. Rob. 300 n. (1795). 

, “See e.g., the Eliza and Katy, 6 C. Rob. 185, 192 (1805), where the papers are said to 
disclose the most disgusting preparations of fraud,” et passim. 

“Imitating Russia, which used similar expedients in 1904, and energetically insisted at 
the Naval Conference of 1909 at London on her right to do so. 
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placed Germany in the position of the initial wrongdoer. That, however, is 
no reason for demolishing the law of neutrality. 

That part of Professor Garner’s article which is directed to showing that, 
if the Allies were wrong, America was as bad and Germany worse, requires 
no comment from me. My concern is not to denigrate the Allies, but to 
uphold the sanctity of the law and the safety of the neutral. Nor is it neces- 
sary here to refute the happy confidence of those who maintain that there 
never can be any neutrals in the future. Either the parties to the armed 
conflicts of the future will be dispensed from observing the rules of war alto- 
gether, on the mutual allegation that the other side are outlaws: or force is 
entirely impossible henceforth as between nations, a position which I do not 
observe anybody to maintain: or else neutrality will persist as heretofore. 

But, ever since Nietzsche and Kipling and Roosevelt and Strindberg and 
Marinetti began to din into our ears the cult of the strong man armed, the 
peaceable neutral has tended less and less to command the respect and ad- 
miration of the world. It is in the firm belief that this worship of violence 
and the high hand is a passing craze, that the present writer persists in be- 
lieving that in the end the pretensions of belligerents which were noted in his 
Christiania paper of 1905,** will subside. 

I do not find it necessary to go back to Stowell and Jefferson to demon- 
strate that the recognized law is utterly against the doctrine of continuous 
voyage in relation to contraband and blockade, and equally against any wide 
extension of the notion of contraband. I appeal to Francis Wharton, who 
declared in 1885 that “‘if rice is contraband, anything is contraband.” | 
appeal to William Maxwell Evarts, whose Brief in the Springbok Case * 
furnishes the most brilliant vindication possible of the principles on behalf of 
which I make this feeble protest. I appeal to Justice Nelson, who dissented 
from the judgments of Chief Justice Chase (newly on the bench) in the 
Civil War cases, and who afterwards observed that ‘‘the Court was not then 
familiar with the law of blockade.” I appeal to William E. Hall, who termed 
those decisions ‘‘measures of unfortunate violence,”’ and to Travers Twiss, 
who, with clear perspicacity, declared in 1877 that the doctrine of continu- 
ous voyage would bring the risks and dangers of war into every sea. 

The price of neutral liberty is eternal vigilance. The neutral world treated 
the doctrine of continuous voyage as the idle speculation of theorists, put in 
force in America by accident; and it finds its commercial liberty gravely 
imperilled. Professor Garner offers it a nice, kind belligerent judge, and a 
nice, kind belligerent commission: the neutral world can only regretfully reply, 
“No, it is not good enough! I want my hard-won acknowledged freedom.” 


*’ The Recrudescence of Belligerent Pretensions: Transactions of the Int. Law Assoc., 
Christiania Conference, 1905. 

“ Apud Prize Law and Continuous Voyage, by the present writer (Stevens and Haynes, 
London); or see Arguments and Speeches of William Maxwell Evarts, I, 665. 

* Law Magazine and Review, 1877, pp. 1, 31. 
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It is certain that the late belligerents would not submit, if neutral, to the 
full operation, at the hands of a weak belligerent, of their own new princi- 
ples.“ Can we imagine them allowing the Atlantic traffic to be held up, 
while a Central American commission examined cargo? It is difficult to 
resist the conviction that the excesses of 1914-18 will take rank with the 
excesses of 1806-7; that, far from being the heralds of a new law, they will 
appear in the future, in their vague arbitrariness, as simple violations of the 
old. 


“ Cf. Van Houten in 3 Recueil des Rapports (Organization pour une Paiz Durable), p. 59 


| 
0 
e 
d 
t 
3 
) 
| 


RAILWAY POLITICS AND THE OPEN DOOR IN CHINA, 1916-1917 
By HIBBERT CLYDE 


Professor of History, University of Kentucky 


The policies of the so-called great Powers toward China in the twentieth 
century have frequently given rise to serious diplomatic disputes. Tl or- 
tunately, in many cases, these differences have tended to clarify conflicting 
interpretations of policy, and by so doing have led to a better understanding 
of principles on which more complete agreement might be achieved. Con- 
spicuous among such cases is the policy usually referred to as the Open Door. 
From 1899 until 1922 the Open Door in China was a subject of almost con- 
stant international friction, due, in part, to a lack of common agreement as 
to the precise commitments to which the Powers were pledged. Specific 
cases of disagreement led finally to a better appreciation of the principles 
involved, and in 1922 the Open Door policy was given its first treaty defini- 
tion. The following pages are an attempt to analyze a series of events in 
1916-17 which demonstrated the wide gulf between American and European 
interpretations of the Open Door, and the imperative need of a new definition 
of the policy. The essential background of the discussion may be stated 
briefly. 

As early as 1898 when the threatened ‘‘ break-up” of China seemed im- 
minent, the British Government sought vainly the support of the United 
States for a joint declaration of policy which the British termed, somewhat 
vaguely, an “Open Door.” Secretary of State Sherman refused these 
overtures from London, whereupon the English promptly followed the ex- 
ample already set by Germany, Russia and France in securing naval lease- 
holds on Chinese territory, and by claiming what were known as ‘‘spheres of 
influence or interest.’ It appeared that this development might easily 
lead to the exclusion of Americans from the markets of China. Conse- 
quently, late in 1899 John Hay addressed the major powers asking them to 
preserve the principle of equal commercial opportunity in China by refrain- 
ing (within the limits of the spheres which each claimed), first, from inter- 
fering with the treaty ports; second, from interfering with the conventional 
tariff; and third, from applying discriminatory railroad rates and harbor 
dues. With the exception of Russia, the replies of the Powers were favorable 
but not unconditional. Hay regarded them as “final and definitive.” ' 
This was the first precise statement of what came to be known as the Ameri- 


1 United States Foreign Relations, 1899, pp. 128-143. 
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can open door policy. Its purpose was to limit, but not abolish, the spheres 
of influence.” 

After 1899 the United States frequently found occasion to address the 
great Powers on the subject of American policy in China, which, it was said, 
rested on the establishment of complete equality in matters of trade and 
commerce, and the maintenance of Chinese territorial and administrative 
entity. The inclusion of the latter principle, territorial and administrative 
entity, in the China policy, was brought about by the Hay circular note of 
July 3, 1900. This note reviewed and reasserted traditional aspects of 
American policy with respect to China and specifically declared that 


... the policy of the Government of the United States is to seek a 
solution which may bring about permanent safety and peace to China, 
preserve Chinese territorial and administrative entity, protect all rights 
guaranteed to friendly Powers by treaty and international law, and 
safeguard for the world the principle of equal and impartial trade with 
all parts of the Chinese Empire.* 


It has frequently been asserted that this note not only restated but also 
expanded the Hay open door policy. This point of view is based pre- 
sumably on the fact that the note set forth the position of the United States 
with regard to Chinese territorial and administrative entity and the principle 
of equal and impartial trade. It was assumed that these principles became 
a part of a generally accepted open door doctrine. This contention fails to 
take account of several important considerations. The text of the note made 
no specific reference to the previous note (1899) of Hay on the open door, 
and, if related to the latter, such an interpretation is based purely on infer- 
ence. Furthermore, the note of 1900 sought to present the policy of the 
United States in a specific and immediate crisis: the Boxer rising. It was 
not designed to become a part of a formal or semi-formal international 
agreement, as was the case with the open door notes, for no reply was re- 
quested from the Powers. There is thus no evidence to indicate that Hay 
was attempting consciously to add to the formal exchange of notes of the 
previous year upon the open door. In fact he had already described the 
results of the open door agreement of 1899 as “‘final and definitive.” 4 
Nor is there any evidence, yet revealed, to indicate that the European Powers 
regarded themselves as pledged to any broader open door policy than that 
to which they had given a qualified adherence in 1899. In fact the status of 
Far Eastern international politics was nicely revealed by the Anglo-German 
agreement of October 16, 1900, pledging these two Powers to the principle 
that ports on the rivers and littoral of China should remain free and open 


* See the memorandum of W. W. Rockhill to John Hay, Aug. 28, 1899 (Hay papers), 
~~ in A. L. P. Dennis, Adventures in American Diplomacy (New York, 1928), pp. 

8-214, 

* United States Foreign Relations, 1900, p. 299. 

‘ Ibid., 1899, p. 142. 
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to the trade of all nations. Hay was at first enthusiastic, believing it a 
practical guarantee of the open door, but ‘‘soon learned from Berlin that 
it meant a horrible practical joke on England.” In terms of the open 
door, which it has so often been regarded as supporting, the agreement 
was of no value, for Germany soon declared it to have no application in 
Manchuria.® 

The inadequate character of the Hay open door continued to harass the 
State Department. Protest was lodged in 1902 by the United States against 
the monopolistic aspirations of Russia in Manchuria, as being in conflict 
with the doctrine.’ In 1908, the Root-Takahira notes were exchanged 
between the United States and Japan, both Powers declaring that their 
respective policies sought ‘‘the defense of the principle of equal opportunity 
for commerce and industry in China.’’® 

These cases, cited above, and many others, have frequently been called 
reaffirmations of the open door, or the principle of equal opportunity. How- 
ever, it should be noted that these two principles were not regarded as 
synonymous by all the Powers. Since July, 1900, to be sure, the American 
State Department seemed to regard the open door as a policy which pledged 
the Powers to the principle of equal opportunity. Equal opportunity was, 
in fact, accepted by the Powers ‘‘in principle,”’ but they regarded themselves 
as bound only by three specific stipulations of the Hay notes of 1899, and 
these in themselves did not guarantee equal opportunity, and were never 
intended to, even by Hay. The Hay policy of 1899, to which the term open 
door was inappropriately applied, did not establish the principle of equal 
opportunity. It was a policy announced after spheres of interest in China 
had been mapped out by various of the Powers, and it sought to limit the 
special privileges that the Power possessing the sphere would enjoy therein. 
It might be said, therefore, that far from guaranteeing equal opportunity, the 
Hay open door of 1899, as expressed in the Hay notes, merely sought to pre- 
serve such equality as had not already been destroyed by the establishment 
of spheres. Since, however, the United States did not officially recognize 
the spheres (though her citizens were constantly subject to discrimina- 
tion within them), she naturally sought to expand the Hay open door into 
a policy that would guarantee equal opportunity. On the other hand, 
those Powers that possessed spheres (and enjoyed therein special preference 
in the matter of financing and constructing railways and mines), naturally 
placed a narrow and literal interpretation on the pledges they had given to 


5 British and Foreign State Papers (1900-01), Vol. XCIV, p. 897. 

6 W. R. Thayer, Life and Letters of John Hay, Vol. II, p. 248; British Documents on the 
Origins of the War, I, p. 331, and Vol. II, pp. 1-2. For a fuller discussion of the relationship 
of the agreement to the Hay open door, see Yamato Ichihashi, The Washington Conference 
and After, p. 186. 

7 United States Foreign Relations, 1902, pp. 275-276. 

* Ibid., 1908, pp. 510-512. 
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Hay in 1899. To them the term “‘open door”’ was defined by three stipula- 
tions in the original Hay notes, and these, as already stated, did not guaran- 
tee a broad policy of equal opportunity. 

This marked divergence in interpretations of the policy was to a large 
extent ignored by the Powers from 1899 until 1917. As a result, only the 
qualified Hay policy was applied in China, and as Russia had not accepted 
even this in full, the open door in Manchuria, the Russian sphere, was of 
little consequence prior to 1905. 

We are now in a position to examine the development of railway politics 
in China during 1916-17 and to observe its contribution toward clarifying 
the much debated open door policy. 

In May, 1916, the Chinese Government concluded a preliminary contract 
with the American Siems-Carey Company to finance and construct 1500 
miles of railways in widely separated regions of China. The first line was 
to traverse Inner Mongolia beyond the Great Wall from the province of 
Shansi to the province of Kansu, and thus would lie partially within what 
was usually regarded as Russia’s sphere of influence. A second line was to 
run southwest from Hunan province into Kwangsi, the French so-called 
sphere. A third line in Chekiang province invaded what the British re- 
garded as their sphere.® 

The Russians protested the right of China to make such a concession to 
other than Russian capital on the basis of an exchange of notes between 
Peking and St. Petersburg of June, 1899.19 Dr. Paul 8. Reinsch, the Ameri- 
can Minister in Peking, urged strongly upon the State Department that 
American rights be asserted against the Russian protest. On the other 
hand, the American International Corporation, which was associated with 
the Siems-Carey Railway and Canal Company, was prepared to accept 
from China an alternate concession that would not invade the Russian 
sphere, and informed the State Department emphatically that it did ‘not 
wish to become involved in political controversies between the Chinese and 
Russian Governments.”!2 Dr. Reinsch characterized this attitude as one 
of “such deference to an unsubstantiated claim” as ‘‘would endanger the 
rights of Americans to do business in China.” From this time on it became 
his policy to force if possible the fulfilment of the original preliminary con- 
tract, regardless of the wishes of the American investors involved. The 


* United States Foreign Relations, 1916, pp. 181-183. 

10 Thid., p. 190. 

4 Jbid. The American “rights” to which Minister Reinsch referred rested upon a pre- 
liminary agreement of Oct. 6, 1909, between the American Banking Group and the Man- 
churian authorities, regarding the construction of a railway from Chinchow to Aigun. 
It was never finally ratified. Russia was instrumental in blocking the construction of this 
road, and had suggested that China might give the American Group a concession for a 
railroad from Kalgan to Urga. 

Tbid., p. 191. 

[bid., p. 191. 


a 
at 
en 
nt 
in 
1e 
St 
ct 
iT 
y 
d 
is 
n 
d 
d 
r 
n 
1 
a 
e 


646 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


assertion of what he believed to be the “‘rights”’ of American investors in 
China became a matter of the highest importance in the view of Dr. Reinsch. 

In the meantime a supplementary contract had been concluded between 
China and Siems-Carey; a preliminary advance of $500,000 gold had been 
made by the American International Corporation and was accepted by the 
Minister of Communications in the cabinet of President Li Yuan-hung. 
At this point questions were raised by the Chinese cabinet concerning the 
execution of the contract, and more important whether it would require 
approval by the Chinese Parliament. Dr. Reinsch took the position that 
it could not be singled out from all the treaties and agreements, more than 
sixty in number, concluded without the consent of Parliament since the es- 
tablishment of the Republic.“ Dr. Reinsch, it would seem, was also animated 
by his well-known friendship for China and was convinced that the Carey 
interests were not aiming “purely for construction profits, but to create an 
undertaking (in China) which in all its parts will be permanently success- 
ful.” But despite the Minister’s efforts, the American International Cor- 
poration refused to proceed until the question of the validity of the Russian 
claims had been settled by the Governments in Peking and St. Petersburg." 
It was not probable that the Russians would forego the special privileges 
they claimed north of the Great Wall, for these rested not only on agree- 
ments with China but also on the Russo-British exchange of notes in 1899." 
As a general rule, however, the United States had not recognized the spheres, 
and had not regarded herself as bound by inter-Power agreements concerning 
them (though John Hay, in 1903, had admitted the special position of Russia 
in Manchura),'* and consequently Mr. Lansing gave full support to the views 
of Minister Reinsch, and instructed him on November 2, 1916, to inform the 
Chinese that the United States could not recognize the Russian claim to an 
exclusive sphere in the region of the projected railroad. The Minister was 
to add that the Russian protest appeared to be out of harmony with the 
Russian suggestion to the United States made in 1910 that Americans build 
the proposed Kalgan-Urga railway, and the Russian assurance of August 
23, 1916, ‘‘that it is the definite Russian policy to maintain unimpaired 
the principle of equal opportunity for the commerce of all nations in China.’ 

Having raised the question of American rights in Inner Mongolia, Dr. 
Reinsch next challenged the Russians in North Manchuria and the Japanese 
in South Manchuria where railway concessions had recently been secured 


14 United States Foreign Relations, 1916, p. 193. It will be recalled that the Chinese 
claimed that the Chino-Japanese treaties and notes of 1915 were invalid because they were 
not submitted to Parliament. 


16 Tbid., p. 194. 


16 Ibid., p. 198. 
17 See MacMurray, Vol. I, p. 204 (The Scott-Mouraviev notes). 


18 See A. L. P. Dennis, Adventures in American Diplomacy, p. 353. 
19 United States Foreign Relations, 1916, p. 205. 
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by these Powers.”° Once again the American Minister based his action on 
the American-Chinese preliminary agreement of October 6, 1909. Without 
authorization from the Department of State, he raised the question with the 
Japanese Minister of American-Japanese coéperation in railway construction 
in Manchuria.” He felt it should be made clear to Japan that her ‘special 
position” in Manchuria did not go beyond the special grants and concessions 
she had received from China.” In this view of Japan’s position Dr. Reinsch 
was supported by Washington.”> Yet in 1915 Mr. Bryan, as Secretary of 
State, had written, that the United States frankly recognized that ‘‘territo- 
rial contiguity’ (quite apart from specific international agreements) created 
“special relations”? between Japan and Manchuria.** Since, however, the 
lines which the Japanese proposed to finance were based on specific agree- 
ments with China, there was little point to the question raised by the Ameri- 
can Minister. Nevertheless, Dr. Reinsch continued to discuss, somewhat 
academically, the question of holding Japan within the limits of his inter- 
pretation of her so-called “‘special position,” in order to safeguard American 
rights in general and those of the American banking group in particular, 
although on the part of the latter there appeared to be no more desire to enter 
the Japanese sphere, than, as we have seen, there was to enter the sphere 
claimed by the Russians. 

It becomes evident, therefore, that early in 1917 the entire question of 
equal opportunity and the so-called open door was one that might be traced 
to the fact that in 1898-99 spheres of special preference were recognized 
generally by the European Powers. The existence of these spheres was quite 
compatible with the Hay open door of 1899, but not with the general prin- 
ciple of equal commercial and industrial opportunity. And if this latter 
principle were to be established in any real sense, it could only be at the 
expense of destroying the spheres entirely, and thus, the special privileges 
they were said to entail. Although this fact must have long been realized, 
it was not until 1917 that it was accorded frank recognition. The occasion 
was provided when France and England, in addition to Russia, protested 
the validity of the Siems-Carey concessions. 

In April 1917, the French Minister at Peking challenged the right of China 
to grant railway concessions to Americans in Kwangsi Province. The line 
in question was one of the most extensive in the Siems-Carey contract. 
France took exception to it because China, on September 26, 1914, had given 
assurances that if railway or mining enterprises were to be undertaken in 

*° The proposed Japanese lines rested upon the Chino-Japanese railway agreement of Oct. 


5, 1913 (MacMurray, Vol. II, p. 1054); the proposed Russian line was said to rest on an 
agreement between China and the Russo-Asiatic Bank, of Mar. 27, 1916. 

** United States Foreign Relations, 1917, p. 171. 

2 Thid. 

*8 Ibid., p. 187. 

* Ibid., 1915, pp. 105-111. 
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Kwangsi, in which foreign capital was required, an offer would first be made 
to French capitalists. Mr. Lansing took the position that since the French 
Government had acceded to the open door policy, had kept this assurance 
(of September, 1914) secret and had granted no quid pro quo, such a secret 
negotiation could not operate to defeat contractual rights obtained by 
Americans from the Chinese Government.” 

Minister Reinsch now proposed by way of a positive solution that: 


. . . the present moment appears peculiarly favorable not only for 
obtaining a fair arrangement in Kwangsi but also for taking up in 
Paris and other capitals of the Entente Powers a suggestion that their 
relations with and in respect to China would be placed upon a more 
satisfactory basis by a renewal of the adherence to the principle of equal 
opportunity and by a specific disavowal of all claims to general rights 
or priority or of exclusive interest in any region of China as distinguished 
from specific rights in particular undertakings. It would prove (would 
seem?) that the present conjuncture of affairs would predispose at any 
rate the British, French and Russian Governments to give more favor- 
able consideration than heretofore to such a declaration which would 
constitute a valuable reassurance to both the United States and China.** 


If further evidence were needed to establish once and for all the fact that 
equality of opportunity and the Hay open door were far from being one and 
the same thing, it is found in the above dispatch of the American Minister. 
To Dr. Reinsch, the entry of the United States into the World War seemed 
the appropriate occasion for the Powers to redefine their policies in China. 
He felt that France would be disposed to deal fairly with both China and 
the United States, and to respect scrupulously both the letter and spirit of 
the principle of equal opportunity. It may be observed in passing that the 
Minister did not present the arguments on which his view was based, which 
is not surprising, since in 1917 there was little reason to suppose that the 
principle of equal opportunity meant anything more than it had in previous 
years. It was still an empty but impressive phrase capable of being inter- 
preted to suit the purposes of the nation concerned. Dr. Reinsch seems to 
have been subject to whatever wind blew at the moment, for he was con- 
vinced that England and France had taken seriously reports that Japan 
would desert the Allied cause. The entry of the United States would so 
increase their power that fears as to Japan’s action would disappear, and 
their attitude toward American enterprise in China become far more favor- 
able. Such arguments were superficial, but they assumed a conspicuous 
part in the correspondence of the period.?’ 

On April 21, 1917, Ambassador Jusserand in Washington, following the 
lead of the French Minister in Peking, called the attention of the Secretary 
of State to the fact that France possessed preferential rights in the Province 


% United States Foreign Relations, 1917, pp. 183-184. 
% Tbid., p. 184. 27 Tbid., p. 185. 
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of Kwangsi.2® In reply Mr. Lansing restated the views he had already 
expressed to Mr. Reinsch, and concluded, ‘“‘I should regret exceedingly to 
find our Governments at variance on this question of the policy of the open 
door in China in regard to which hitherto they have been in such hearty 
accord.” 2° If by the open door, Mr. Lansing meant the Hay policy of 1899, 
no exception could be taken to his statement, but as further correspondence 
was to show, he did not mean the qualified Hay policy. To Mr. Lansing 
the open door appears to have meant equal opportunity, and in this sense 
France and the United States, contrary to Mr. Lansing’s assertion, had not 
been in ‘‘hearty accord.”’ 

The French Government replied late in May that the pledge given by 
China to France in 1914 was not a secret note, but merely a confirmation of 
Article 5 of a convention of June 20, 1895, and subsequent correspondence 
between the Chinese Foreign Office and Ambassador Gerard.*® It was 
added that in all international agreements relative to railroad building in 
China, reservation had been made of the special rights of France to lines in 
Kwangsi, and furthermore that— 


The Government of the Republic opines that the above-quoted agree- 
ment does not in any way jar with the “open door” policy in which it 
gladly professes its concurrence with the Government of the United 
States and to which it can but repeat its previous adhesion.*! 


It is clear, therefore, that by the ‘‘open door”’ France did not mean “‘equal 
opportunity,” but rather the Hay doctrine, and by interpreting that doctrine 
literally found no conflict between it and the acquisition of general and pref- 
erential railroad and mining rights, which were the basis of the French sphere. 

There was thus no doubt as to the marked conflict between American and 
French views concerning the open door. Further interest was given to the 
argument when the British Government instructed its legation in Peking 
to protest against American railways in Hupeh and Hunan on the ground 
that on September 9, 1905, the British Consul General at Hankow had re- 
ceived a letter from the Viceroy Chang Chi-tung promising that in case 
foreign capital should be required for railway construction in the above 
named provinces, British capitalists should be given preference.* These 
instructions were received early in July, but the formal presentation of the 
British protest did not take place until August, due to the desire of the 
British Chargé to review with the American Minister possible adjustments 
of conflicting claims. 

The American Government was thus compelled to recognize that railroad 
enterprises of its citizens were to all practical intents and purposes blocked 


*® United States Foreign Relations, 1917, pp. 187-188. 29 Tbid., p. 188. 
*° “Hereafter, if there be any railroad to be built or mine to be operated in Kwangsi and 
if recourse must then be had to foreign capital, we are fully disposed to borrow first from 
French capital.” 

“United States Foreign Relations. 1917, pp. 189-190. 32 Ibid., p. 190. 


650 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by Russia, north of the Great Wall; by France, in the Province of Kwangsi, 
and by England, in Hupeh and Hunan, while in South Manchuria Japan 
claimed a “‘special position’’ which seemed to Minister Reinsch to threaten 
alleged rights that Americans were presumed to have acquired by a pre- 
liminary but unratified contract in 1909-10. It would thus appear justi- 
fiable to state that the American objective to broaden the Hay open door 
into a policy which would represent practical equality of commercial and 
industrial opportunity, was, in 1917, by no means accomplished. It re- 
mained, therefore, for the Department of State to present once again to 
England and France its views on the open door and industrial opportunity, 
in the hope that a unified attitude might be reached. This was done in a 
memorandum to the British Ambassador dated August 24th, and a note to 
the French Ambassador of the same date.* 


The Secretary of State to the British Ambassador 
(Memorandum) 


The American Minister at Peking, on July 14, telegraphed to the 
Department that he had been informed by the British Chargé d’ Affaires 
that his Government had authorized a protest against the construction 
of American railways in the provinces of Hupeh and Hunan on the 
ground that, on September 9, 1905, the Viceroy, Chang Chi-tung, gave 
to the British Consul General at Hankow a letter promising that in 
case foreign capital should be needed for railway building in these 
provinces, application would be made first of all to British concerns. 
On the 9th instant the American minister informed the Department that 
the protest had been filed. 

It appears that the letter of the Viceroy, Chang Chih-tung, to the 
British Consul General in 1905 has never been published and therefore 
can not be held to defeat a bona fide public concession by the Central 
Government. 

The reservation of whole provinces and larger areas in China for rail- 
way construction, for mining or for other industrial enterprise by any 
one Power, appears to the American Government to be decidedly at 
variance with the policy of the ‘‘open door” and equality of commercial 
opportunity to which the British Government has subscribed. 

It is the opinion of the American Government that none but agree- 
ments or contracts for specific enterprises can be held to be of force 
under the policy of the ‘“‘open door,” and that such contracts if not 
executed within a reasonable period, ought not to operate to prevent the 
necessary development of the region concerned. 

The recognition of the claims of any one Power to a monopoly of 
railway building or other industrial enterprise in extensive regions of 
China must result in the recognition of similar claims of other Powers in 
other regions and thus create a large number of spheres of interest in 
that country which would make a mockery of the ‘open door”’ policy 
and tend to destroy the territorial integrity and administrative entity 
of China, to the preservation of which both the American and British 
Governments are pledged. 


33 United States Foreign Relations, 1917, pp. 191-194. 
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The interests of the United States and Great Britain in China are 
identical in this respect and require that an interpretation of the 
“open door”’ policy be agreed upon that will protect bona fide contracts 
and still preserve equality of commercial opportunity. The attention 
of His Britannic Majesty’s Ambassador is invited to this matter as one 
of urgent importance. it is hoped that His Britannic Majesty’s Gov- 
ernment will be disposed to concur in the views herein expressed. 

DEPARTMENT OF STATE, 

Washington, August 24, 1917. 


The note to the French Ambassador of the same date set forth the inter- 
pretation given in the above memorandum. Mr. Lansing stated emphati- 
cally that he could not share the opinion of the French Government to the 
effect that the French railway agreements with China did not conflict with 
the ‘open door”’ policy. 


The American Government’s understanding of the “open door’”’ 
policy in its relation to the claims of any nation to exclusive right to 
build railways, develop mines, or conduct other industrial enterprises 
in any region of China is clearly set forth in the memorandum sent by 
the American Government on February 1, 1902, to all the Powers inter- 
ested in China... .* 


The American Government still holds this view and therefore is dis- 
posed to believe that adhesion by France to the policy of the “open 
door”’ debars that Government from any claim to exclusive privilege in 
Kwangsi for the construction of railways. For this reason the American 
Government is unable to acknowledge the force of the objection made 
by France to the contract for the construction by the American Inter- 
national Corporation of a railway across I\wangsi. 

it is a matter of regret that there should be any difference of opinion 
between the Governments of the two allied Republics as to the meaning 
of the ‘‘open door”’ pledges, but it is the sincere belief of the American 
Government that concessions by China to various Powers of exclusive 
advantages in the respective regions claimed by them as spheres of 
influence is detrimental to the best interests of all concerned and that 
the surest method of preserving the territorial integrity and administra- 
tive entity of China is by the insistence of all Powers upon equality of 
opportunity for commerce and industry in all parts of China without 
exception. 

The British reply was handed to the Secretary of State on September 8th. 
It was the view of the British Government, as expressed by Mr. Balfour, 
that there was much force in the American arguments. The desirability 
of open markets in China was stressed, and 

In the view of His Majesty’s Government, it is a cause of regret that a 
régime whereunder specific areas are earmarked for the enterprise of 
specific countries has gradually taken the place of a régime of free 
railway construction. ‘They are of opinion, however, that it would be 
a mistake not to recognize that such a transition has actually taken 


* This memorandum was in protest against certain monopolistic privileges which it was 
claimed had been granted by the Russian Government to the Russo-Chinese Bank. 
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place. It is felt that during the last ten years the special position of 
Japan in Manchuria has been given tacit recognition, as well as the 
position of Germany in Shantung, the French declaration regarding 
Hainan and the provinces bordering on Tongking, the Japanese decla- 
ration concerning Fukien, and the prior rights of Russia north of the 
Great Wall, etc. It is true that, with the exception of the last, the 
formal recognition of His Majesty’s Government of special rights in the 
areas in question was neither sought nor given. In practice, however, 
British applicants for concessions on those areas have in no case been 
given support. The British Government have, in fact, recognized that 
the enterprise of their railway contractors is excluded from certain 
provinces and areas in China and, in view of such exclusion, it would 
be difficult for them to justify to their own people the throwing open 
of the only areas in which a privileged position is enjoyed by them to 
non-British enterprise. 


Continuing, Mr. Balfour said that his government was loath to put any 
obstacle in the way of American railway enterprise, which like the British 
was of a purely economic character. Nevertheless, the railroads of some 
nationalities had been constructed with other than economic motives. 
Should the British Government permit American enterprise to enter its 
sphere, other nationalities would expect a similar privilege, with the result 
that British and American enterprise would find itself confronted with 
roads whose purpose was political and strategic. Furthermore 


The fact that the Hankow Viceroy’s letter of 1905 has never been 
published is not disputed. Its existence is, however, a matter of 
common knowledge. The American Legation at Peking have for long 
past possessed a copy of it, and this copy was recently shown to His 
Majesty’s Legation for purposes of verification. It must, moreover, 
be conceded, that other Siems-Carey concessions without exception 
infringe agreements granting prior rights to other Powers, agreements 
which have been published and which must be well known to the United 
States Minister at Peking. 

The Department of State may possibly argue that by the recognition 
of all existing agreements and declarations with regard to railway 
concessions in China, American enterprise would be debarred from the 
construction of a number of remunerative lines, which the agreements 
and declarations in question cover, but which the nationals of the Powers 
concerned are unable or unwilling to construct. In the case of British 
concessions which might be regarded as included in this category, the 
railways involved are trunk lines of great importance, the failure of 
the British concessionaires to construct them being solely due to the 
financial burden which Great Britain has been called upon to bear in 
connection with the European war. It is clear that the lines in question 
should be constructed at the earliest possible moment in the interests 
of China and of foreign trade, and, in the event of funds being still 
available in the United States for such a purpose, His Majesty’s Gov- 


* United States Foreign Relations, 1917, pp. 195-196. Downing Street had refused 
diplomatic support to the British construction firm of Pauling & Co., in 1907 when it sought 
to build the Hsinmintun-Fakumen Railway in the Japanese sphere. Similar examples 
might be cited. 
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ernment would be the first to welcome the coéperation of British and 
American interests in their construction.** 


Thus the issue was clearly drawn. But Mr. Lansing refused positively to 
admit that a régime of special privilege had taken the place of a régime of 
free railway construction.” It was argued by the Secretary of State that 
because formal recognition had not been given by the British Government to 
any of the spheres, save the Russian, the position of England as regards the 
“open door” in China was much the same as that of the United States. 


The United States Government feels that in this day of international 
dealing, when international economic exchange and coérdination have 
assumed an unprecedented importance, the nations friendly to China 
owe to themselves, to each other, and to China the duty to assume that 
attitude among themselves and towards China which will better enable 
her to meet the economic demands which will increasingly be made upon 
her. Such an attitude, in the opinion of the United States Government, 
requires a strict adherence to the policy of the ‘‘open door.”’ ** 


On the assumption, therefore, that the views of Great Britain had been so 
nearly in accord with those of the United States (which they had not), and 
that the British Government had not given formal recognition to the spheres 
(which was contrary to the facts in the case of the Russian sphere), Mr. 
Lansing felt that Downing Street would be disposed to join with the State 
Department 


‘ 


in an effort to secure a more faithful observance of the ‘‘open door”’ 
policy by the Powers pledged thereto. If His Majesty’s Government 
will continue to support the policy or agree to do so on condition that 
other Governments renew their pledges, the Government of the United 
States will be very glad to have the codperation of His Majesty’s 
Government to so worthy an end. Existing contracts and vested 
commercial interests ought not to be disturbed, but it is necessary 
that the Powers cease to claim exclusive privileges in the various 
oe areas with which they have respectively concerned them- 
selves.*? 


* United States Foreign Relations, 1917, p. 196. 

7 Ibid., p. 197. 

*8 United States Foreign Relations, 1917, p. 198. 

** United States Foreign Relations, 1917, p. 198. Further correspondence with respect 
to the American railway contracts and the British view that they were in conflict with pre- 
viously acquired British rights is printed in United States Foreign Relations, 1918, pp. 
199-209. Of special significance is the British reply of Dec. 7, 1918, to a note of Lu Cheng- 
hsiang, Chinese Minister for Foreign Affairs, to J. N. Jordan, the British Minister, dated 
Oct. 8, 1918. The Chinese had challenged the validity of the British claim resting upon the 
agreement of 1905 between the Viceroy of Hupeh and the British Consul General at Hankow 
(see p. 649). The reply of Minister Jordan requires no explanation: 

“In reply to your excellency’s note of the 8th October on the subject of the agree- 
ments concluded between the Chinese Government and the firm of Messrs. Siems, 
Carey & Co., for the construction of lines of railway from Hangchow to Wenchow, and 
from Ch’uchow in Hunan to Ch’inchow in Kuangtung, I can only reiterate that in 
the opinion of His Majesty’s Government the grant of these rights to the above-named 
firm conflicts with prior British rights. As your excellency is well aware, it is not the 
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At no time since 1899 had the question of the so-called open door been so 
claritied as in the above correspondence with Great Britain and France. No 
argument is required to support the assertion that the policy here set forth 
by the United States was in the highest degree desirable. In principle and 
fact it stood for a completely open market in China for commerce and 
industry. Ina measure it stood for a fuller assertion of sovereign rights by 
the Chinese Government. It meant the abolition of all claims to spheres of 
interest. 

On the other hand, it was highly improbable that other Powers would 
agree to the American interpretation. The reasons for this are obvious, 
but for the most part they have been given little attention. The special 
privileges secured by many of the Powers after 1896 were contained in inter- 
national agreements with the Chinese Government. These privileges were 
in many cases not recognized by the United States, but that fact in no way 
served to invalidate them. Russia, for instance, had never held herself 
accountable to the United States in matters concerning Manchuria, which 
she regarded as relating exclusively to herself and China. France, Japan 
and Great Britain adopted a similar view in their respective spheres. It is 
not necessary to restate at this point all the engagements granting special 
preference which had been reached by China and the Powers during the 
years 1896-1917. The fact remains that they were concluded, and undesira- 
ble as these agreements were, they were nevertheless accepted by the Powers 
concerned as valid engagements to which China might be held responsible. 
Mr. Rockhill admitted and stressed this fact in his notable memorandum to 
Mr. Hay in August, 1899. When, therefore, Mr. Lansing refused in 1917 
to admit that an era of special privilege had been created in China, it would 
seem that he was either ignorant of or was disregarding facts recognized 
by Rockhill eighteen years previously. He appears to have ignored the 
fact that the open door policy of Hay was one to be applied within spheres of 
special privilege. Yet, curiously enough, these spheres in which the policy 
was to operate were never officially recognized by the United States, though 
Rockhill in his memorandum to Hay on the open door declared that the 


policy of His Majesty’s Government to adopt an attitude of obstruction against bene- 
ficial projects for railway development in China, and, least of all, to oppose the enter- 
prise of an American firm. But they feel justified in holding the view that the grant 
to Messrs. Siems, Carey & Co. of the rights in question was made deliberately by the 
Ministry of Communications with the full knowledge that it would be met by a protest 
from the British side. In the same manner, I am informed they assigned to same firm 
certain rights of railway construction in North China, with the inevitable consequence 
of evoking a similar protest from another legation. 

“Since it is probable that the question of railway development in China with foreign 
capital will be comprehensively reviewed at the termination of the European War by 
the British, America{n], and other Governments interested in the matter, I suggest for 
your excellency’s consideration that further correspondence on this particular subject 
should be deferred. 

“In the meanwhile I have the honour to request that the protest which has been 
made in this matter may be duly noted by the Chinese Government, and that the 
Ministry of Communications may be called upon to take no further action to the detri- 
ment of the prior British rights involved.”’ 
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spheres ‘‘must be accepted as existing facts.’”’ In a word, the Hay open door 
policy was based on tacit recognition of spheres which in themselves stood 
not for equal opportunity, but for special privilege. 

In the entire correspondence of 1916-1917 on the subject of railway con- 
cessions, one finds no reference to the three specific points of the Hay doctrine 
(see p. 642). This is not surprising, for the matters in dispute were not cov- 
ered by the Hay notes. The American Government had, however, on the 
basis of various declarations made from 1900 to 1910 assumed apparently 
that the open door included factors not specified in definite manner by Hay. 
It was legitimate, therefore, in the view of the State Department, to demand 
the abolition of special privilege on the ground that it was a violation of the 
open door. But the European Powers and Japan did not accept this view. 
They had exercised the special privileges which Rockhill had tacitly recog- 
nized, and these privileges they were not willing to forego. Nor were they 
willing to concede that the open door doctrine could be expanded by mere 
declaration to that effect by the United States. To these Powers it was 
more convenient to regard the Hay notes of 1899 as the definition of au- 
thority. The constant repetition of pledges to maintain the principle of 
equal opportunity was a ‘‘sonorous nothing”’ designed for popular consump- 
tion. Both Rockhill and Hay would probably have destroyed the spheres 
in their infancy in 1899 had they possessed the power to do so. By 1917 the 
principle of special privilege had attained maturity. It had developed and 
spread to practically every corner of the Chinese Republic. It had assumed 
the authority of long-established precedent. Mr. Lansing’s attempt to 
ignore its existence bordered on the absurd. There was always the tendency 
for the governments in London, Paris and Tokyo to feel, whether rightly or 
not, that the United States regretted its lack of a sphere; and that American 
policy was to be interpreted as an attempt to break down the preferential 
position of European and Japanese capital in order that Americans might 
reap compensation for their failure in 1898 to secure a sphere of influence. 

That the Powers were not ready in 1917 to settle the entire question of 
the open door, was evident when the Lansing-Ishii notes were exchanged in 
November. The correspondence between the State Department and Eng- 
land and France, quoted above, had already revealed clearly the divergent 
interpretations as to what the open door really pledged the Powers. Yet in 
the Lansing-Ishii exchange the same innocuous and pious principles (the 
independence and territorial integrity of China and equal opportunity in 
commerce and industry therein) were voiced. The notes did not contribute 
to a better understanding of the open door; on the contrary, they constituted 
another example of the long established habit of characterizing the open door 
as meaning equal opportunity. The notoriety which the notes soon enjoyed 
was due to the fact that the United States recognized that Japan had ‘“‘spe- 
cial interests” in certain regions in China. It was not then known that 
Secretary of State Bryan, more than two years previously, in a note to the 
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Japanese Ambassador, had said that: ‘‘The United States frankly recognizes 
that territorial contiguity creates special relations between Japan’’ and 
adjacent areas in China. As stated by one of the most careful students of 
the subject, ‘‘ Viscount Ishii simply asked to have this statement transferred 
from an unprinted official dispatch to a public exchange of notes.’’4° 

The fact remains, however, that the diplomatic discussions of August and 
September, 1917, did pave the way for a better and more harmonious inter- 
pretation of the open door. Asa result of the war, Great Britain no longer 
had eapital available in large amounts for investment in China, and together 
with the United States in 1919 declared that the formation of the new Four- 
Power Consortium for China was designed to abolish spheres of interest.‘ 
Although this objective was not fully achieved at the time, the declaration 
served once again to call attention to the real issue involved in conflicting 
interpretations of the open door, and prepared the way for the first treaty 
definition of the policy by the Washington Conference in 1922. The 
called Nine-Power Treaty expressed principles and policies to be followed in 
matters concerning China. The contracting Powers, other than China 
agreed: 

(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; (2) to provide the fullest and 
most unembarrassed opportunity to China to develop and maintain 
for herself an effective and stable government; (3) to use their influence 
for the purpose of effectually establishing and maintaining the principle 
of equal opportunity for the commerce and industry of all nations 
throughout the territory of China; (4) to refrain from taking advantage 
of conditions in China in order to seek special rights or privileges which 
would abridge the rights of subjects or citizens of friendly States, and 
from countenancing action inimicable to the security of such States. 

No agreement was to be made impairing the above principles. Article II] 
contained a more comprehensive definition of the open door. 

With a view to applying more effectively the principles of the Open 
Door or equality of opportunity in China for the trade and industry of 
all nations, the Contracting Powers other than China, agree they will 
not seek, nor support their respective nationals in seeking: 

(a) Any arrangement which might purport to establish in favor of 
their interests any general superiority of rights with respect to com- 
mercial or economic development in any designated region of China; 

(b) Any such monopoly or preference as would deprive the nationals 
of any other Power of the right of undertaking any legitimate trade or 
industry in China, or of participating with the Chinese Government, 
or with any local authority, in any category of public enterprise, oF 
which by reason of its scope, duration or geographical extent is cal- 
culated to frustrate the practical principle of equal opportunity. 

It is understood that the foregoing stipulations of this Article are not 


Pp. J. Treat, The Far East (1928), p. 444. 


“ The Consortium, Carnegie Endowment for International Peace, Division of Interna- 
tional Law (Washington, 1921), pp. 31-34. 
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to be so construed as to prohibit the acquisition of such properties or 
rights as may be necessary to the conduct of a particular commercial, 
industrial, or financial undertaking or to the encouragement of inven- 
tion and research. 

China undertakes to be guided by the principles stated in the fore- 
going stipulations of this Article in dealing with applications for eco- 
nomic rights and privileges from Governments and nationals of all 
foreign countries, whether parties to the present Treaty or not.” 


This was the first specific definition of the so-called open door since the 
Hay notes of 1899. Railway politics in 1917 had revealed that so long as 
the “‘spheres”’ existed in China, the open door could not mean equality of 
opportunity. At the Washington Conference the Powers sought and 
achieved a partial settlement of this problem. As the treaty quoted above 


reveals, the ‘‘spheres’’ were not destroyed, but their essential character was 
so opposed to the letter and spirit of the treaty that their influence was 


greatly reduced. 


* Conference on the Limitation of Armament, Washington (1922), pp. 1624-26. 
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THE TURKISH AMERICAN CONTROVERSY OVER 
NATIONALITY 
By LELAND J. GORDON 
Professor of Economics, Denison University 

The motive force back of immigration into the United States has shown 
interesting variations. Appealing first to victims of religious tyranny as a 
haven, the United States of America assumed a new importance in the middle 
of the nineteenth century as a refuge for victims of political tyranny, and 
somewhat later for individuals seeking relief from economic poverty. Its 
democratic form of government offered an undreamed of freedom to millions 
of politically oppressed people, and its marvelous stores of natural wealth 
held forth fabulous opportunities for an immigrant to improve his material 
well-being. The cumulative and collective effects of these inducements re- 
sulted in an increasing annual influx of immigrants seeking surcease from 
oppression of one kind or another which culminated in the most extensive 
movement of people from one continent to another ever recorded by history. 

Into that remarkable migration Turkey has poured its contribution num- 
bering 367,468. An interesting outgrowth of that movement was the con- 
flict of Turkish and American laws regarding nationality. But if that were 
the only element in the ensuing controversy it would have been no more 
significant than the disputes with several other nations whose laws also 
conflicted with that of the United States. What sets the Turkish-American 
controversy apart from the others is the fact that the grant by Turkey to the 
United States of exterritorial powers added an aspect to the situation which 
rendered the American position, as applied in similar situations elsewhere, 
less tenable owing to the abuse of their citizenship rights by many natural- 
ized Americans of Ottoman origin. 

The capitulatory régime in Turkey and the American doctrine of protect- 
ing naturalized citizens upon return to their native land, created a situation 
whereby Ottoman Armenians and Syrians could go to the United States, 
acquire wealth and citizenship, return to Turkey and live in their native land 
exempt from all Ottoman laws. It was possible, therefore, to escape from 
tyranny and poverty and still live in their home land by the simple expedient 
of a voyage to America. In the first twenty-four years of the twentieth 
century, it is estimated that 70,000 naturalized Americans returned to Tur- 
key, and questions regarding their rights have caused endless controversy 
between the Ottoman and American Governments. 


OTTOMAN AMERICAN CONFLICT OVER THE RIGHT OF EXPATRIATION 
The United States Government has long recognized the right of expatria- 
tion. The American interpretation of that right permitted the granting 
658 
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of full citizenship to any alien satisfying the naturalization laws of the coun- 
try. On July 27, 1868, the Congress of the United States enacted the Ameri- 
can principle into the following law: 


Whereas, the right of expatriation is a natural and inherent right of 
all people indispensable to the enjoyment of the rights of life, liberty, 
and the pursuit of happiness; and whereas, in the recognition of this 
principle this Government has freely received immigrants from all na- 
tions, and invested them with the rights of citizenship; and whereas, it is 
claimed that such American citizens, with their descendants, are sub- 
jects of foreign states, owing allegiance to the Governments thereof; and 
whereas, it is necessary to the maintenance of public peace that this 
claim of foreign allegiance should be promptly and finally disavowed: 
Therefore, any declaration, instruction, opinion, order or decision of any 
officer of the United States which denies, restricts, impairs, or questions 
the right of expatriation is declared inconsistent with the fundamental 
principles of the Republic.! 


In accordance with the principle stated in that law, the United States 
Government has invested thousands of immigrants from Turkey with the 
rights of American citizenship. The government carried its doctrine still 
further, however, by asserting its right to protect its naturalized citizens 
upon return to their native land. 

Owing to the capitulatory régime in Turkey, a peculiar system had 
developed which enabled many Ottomans to place themselves under the 
protection of foreign diplomatic nations and thereby escape Ottoman juris- 
diction. Under that system many Ottomans who were not in the service of 
a foreign consulate were accepted as protegés. The practice became so wide- 
spread that finally in some places the number of protegés exceeded the num- 
ber of Turks. In order to correct that situation, the Ottoman Government 
passed a law in 1860 requiring all protegés to leave the empire within three 
months, with the provision that if they remained they became subject to 
Ottoman law. Admitting the justice of the Ottoman law, the various diplo- 
matic missions recognized it under the form of ‘ Regulations in Regard to 
Foreign Consulates” of 1863. Those regulations laid down the general rule 
that no subject could be withdrawn from Ottoman jurisdiction by a “trust, 
employment or service which he may hold from a foreign subject.”’ 

While the regulations of 1863 ended the abuse of the protegé system, they 
gave rise to a new method of evasion of Ottoman jurisdiction. Former 
protegés in large numbers became naturalized citizens of another country in 
order to place themselves under the protection of the capitulations. Within 
a few years the number of “naturalized” persons in the empire exceeded the 
number of real foreigners. That abuse was met by the Ottoman law of 
1869, which denied the right of expatriation except in those rare cases where 
Imperial consent was given. Article V of that law provided that: 


1 Revised Statutes, Sections 1999-2001. 


660 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Ottoman subject who has acquired a foreign nationality with the 
authorization of the Imperial Government is considered and treated as 
a foreign subject. If, on the contrary, he has naturalized himself as a 
foreigner without the preliminary authorization of the Imperial Govern- 
ment, his naturalization will be considered as null and void, and he will 
continue to be considered and treated in all respects as an Ottoman sub- 
ject. No Ottoman subject can in any case acquire foreign naturaliza- 
tion until after obtaining an act of authorization delivered by virtue of 
an Imperial zradé.? 

Thus within a year the American and Ottoman Governments enacted into 
law their fundamentally opposed principles of the right of expatriation. 
The American law was based on the doctrine of jus soli, while the Ottoman 
law was based on the doctrine of jus sanguinis. In view of the widespread 
abuse which had grown up in the empire, the Ottoman law was justified. 
It was held by the Minister of Foreign Affairs that the majority of cases in 
which a question was raised as to naturalization involved persons who had 
left the empire to escape debts, to evade criminal process, or without govern- 
mental permission. It was asserted that any Ottoman subject could readily 
receive permission to emigrate provided he had a clear record.* 

In the case of normal bona fide emigration from Turkey to the United 
States, no problem would have resulted even though the laws of the two 
countries on citizenship were fundamentally opposed. But practically 
every Turkish immigrant into the United States who became a naturalized 
American citizen had left Turkey without Imperial consent.‘ Since the 
American law recognized each individual’s right to expatriate himself without 
any restrictions, none of the immigrants experienced any difficulty in ob- 
taining citizenship. Even in those cases, however, there would have been 
no problem had such naturalized citizens remained in the United States. The 
difficulty arose when they returned to Turkey, where they were immediately 
claimed as Ottoman subjects. They were held for military duty, for the 
payment of taxes and for all obligations of a subject to his sovereign, on the 
ground that their naturalization was null and void as being in violation of the 
law of 1869. On the other hand, the American Government not only 
claimed, but secured, protection for them as American citizens. As such 
they were entitled to all capitulatory privileges. In some cases American 
authorities granted protection to individuals who had gone no farther in the 
naturalization process than to obtain their first papers. 

The Ottoman Government contended that those subjects went to the 
United States for no other purpose than to obtain American citizenship and 
remained just long enough to secure naturalization papers. They then re- 


2 Papers Relating to Foreign Relations of the United States, 1913, p. 1331, Special Report 
on Exterritoriality from Ambassador Rockhill to the Department; Young, George, Corps de 
Droit Ottoman, Vol. 2, pp. 223-229. 3 Foreign Relations, 1885, p. 851. 

* Archives of the American Embassy at Constantinople, Correspondence from Consuls 
General, Letter from Consul General Heap to Minister Cox, dated Aug. 24, 1886; Monthly 
Consular and Trade Reports, No. 327, Dec. 1907, p. 256. 
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turned to Turkey to live, claiming all the rights of American citizenship for 
their descendants as well as for themselves. In some cases emigrants re- 
mained in America just long enough to obtain their first papers. Even 
they then returned to Turkey posing as American citizens and demanding 
the protection of their adopted government. In many cases such individuals 
concealed their alleged American citizenship on their return, posing as Otto- 
man subjects until they became involved with governmental authorities, 
whereupon they claimed American citizenship and appealed to the American 
minister or consul for protection. The situation was complicated by the 
fact that some of the returned emigrants acted as agents in fomenting revolu- 
tionary activity.° 

The Ottoman contention was by no means based on fiction. In 1898 the 
Commissioner General of Immigration for the United States reported that in 
a number of instances international questions had been precipitated by the 
arrest of persons abroad who claimed the protection of the American Govern- 
ment because they had resided a short time in the United States and had 
perhaps taken out first papers declaring their intention to become citizens. 
American missionaries in Syria asserted that the emigration of Syrians was a 
curse to that portion of the empire. Upon returning to their native land 
such emigrants posed as Ottoman subjects until their actions involved them 
in difficulty with Ottoman authorities, whereupon they loudly proclaimed 
American citizenship and demanded full protection. A special investigator 
for the American Government reported that such persons never intended to 
return to the United States. They were not American citizens in any sense 
of the word. Many of them owned property in Turkey for which they paid 
no taxes. Whenever they had some selfish or mercenary reason for demand- 
ing American protection, they literally wrapped themselves in the American 
flag and defied the Ottoman Government.® 

The seriousness of the situation called forth an allusion to it in President 
Cleveland’s annual message to Congress in 1893. ‘Turkey complains that 
her Armenian subjects obtain citizenship in this country,” said the President, 
“not to identify themselves in good faith with our people but with the inten- 
tion of returning to the land of their birth and there engaging in sedition. 
This complaint is not wholly without foundation.” The President added 
that a journal published in New York in the Armenian language openly 
counselled its readers to arm, organize and participate in movements for the 
subversion of Ottoman authority in the eastern provinces of Asia Minor. 
As a result of that situation, the Ottoman Government announced its in- 
tention to expel from its dominions all Armenians who had obtained their 
naturalization in the United States since 1869. The President then 
added that: 


. Foreign Relations, 1868-69, Part II, p. 533; Annual Report of Commissioner General of 
Immigration for the United States, 1898, p. 36; 1904, p. 46. 
* Ibid., 1898, p. 36; 1904, pp. 46-47; Foreign Relations, 1900, p. 934. 
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The right to exclude any or all classes of aliens is an attribute of 
sovereignty. It is aright asserted and, to a limited extent, enforced by 
the United States, with the sanction of our highest court. There being 
no naturalization treaty between the United States and Turkey, our 
Minister at Constantinople has been instructed that, while recognizing 
the nght of that Government to enforce its declared policy against 
naturalized Armenians, he is expected to protect them from unnecessary 
harshness of treatment.’ 

Upon being informed of the Presidential message, Sultan Abdul Hamid 
was highly gratified and cabled to the President that his message, which was 
in conformity with justice, had met with the high satisfaction of His Im- 
perial Majesty. The pronouncement by the President caused consternation 
among the Armenian Americans, and appeals for a change of policy were 
addressed to the Department of State. When the contents of the Sultan’s 
message became known, the Armenians pointed to it as proof of the fact that 
the United States had played into the hands of the Ottoman sovereign.° 

The Ottoman Government repeatedly sought to get the Government of the 
United States to refrain from affording legal protection to its naturalized 
citizens in Turkey. In 1892, an Imperial edict was issued calling attention 
to the Ottoman law of 1869 and requesting the American Legation to notify 
its consuls and agents to refuse protection to persons who had obtained 
naturalization without Imperial consent. Minister Hirsch replied that 
any one having satisfied the naturalization requirements of the United 
States thereby became a citizen. As such he was entitled to an American 
passport and the United States Government expected every such passport 
to be honored. Again, in 1898, the issue was raised. Secretary Hay re- 
plied that American naturalization is prescribed by law, and the laws of the 
country do not and cannot require aliens to prove that they had the permis- 
sion of their former sovereign to change their nationality." 

The American practice was at variance with that of the leading European 
countries. Recognizing the abuse of naturalization which followed the 
regulations of 1863, the European Powers were in sympathy with the Otto- 
man law of 1869. Asa result, all of the governments had special regulations 
concerning the protection of naturalized citizens or subjects of Ottoman 
origin who returned to their native land. The Governments of Germany 
and Italy followed the general practice of naturalizing aliens and protecting 
them in third countries, but not in Turkey. England and Russia followed 
the practice of writing on each passport that protection would be accorded in 
all countries, except that of origin if the naturalized subject had left without 
Imperial consent. The French Government refused to naturalize any 
Ottoman without Imperial consent, and even then refused to protect him if 
he returned to Turkey. The practice of the Austrian Government was to 
refuse naturalization to an Ottoman who owned property in Turkey. Non- 


7 Foreign Relations, 1893, p. x. 8 Tbid., 1894, p. 728. 9 Ibid. 
10 Tbid., 1885, p. 847; 1892, p. 533; 1894, p. xv; 1898, p. 1108. 
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property owners might secure naturalization and were assured of protection 
in all countries except Turkey. The Governments of Belgium and Holland 
refused to naturalize without Imperial consent.'! 

In 1892, the Ottoman Government reached the decision to authorize per- 
sons to leave upon promising never to return, or, if they did return, to do so 
as Ottoman subjects. Many individuals left under that condition, but sub- 
sequently returned, claiming American citizenship and protection. Their 
claims were recognized by the Government of the United States, which held 
that the condition under which they had been permitted to leave was in- 
valid." 

In the course of the dispute between the two governments, many indi- 
vidual cases arose. In some of them the just rights of American citizens 
were violated, while in other cases unjustifiable claims were supported. 
Typical of the first class of cases was that of J. J. Arakelyan. That indi- 
vidual was a naturalized citizen resident in the United States. Since he 
had left Turkey without Imperial consent, the government of that country 
ignored his American citizenship and continued to levy taxes on him as a 
Turkish citizen. As the taxes were not paid, his relatives in Turkey were 
taxed a higher rate to make up for the taxes which Mr. Arakelyan failed to pay. 
The American Government held that such a tax was internationally void, 
and instructed its minister to request the return of the taxes paid by Arake- 
lyan’s relatives and to demand that no further taxes be imposed on his 
account. The Ottoman Government replied that, on the presentation of 
ample proof, Arakelyan’s name would be stricken from the records, but that 
no restitution of money could be made. The case was closed by Ottoman 
authorities with the ironic statement that ‘‘ we will forgive him for the future 
and he must forgive the Turkish Government for the past!” 

The case of Meleoun Guedjian is typical of the second class. Naturalized 
in Boston on December 28, 1894, Mr. Guedjian was issued an American pass- 
port during the first week in January, 1895. <A short time later he was 
arrested by Ottoman authorities in Aleppo. At the time of his arrest he was 
supplied with 800 Turkish pounds, and a number of compromising papers 
were found on his person. As a member of the Huntchaguist secret revolu- 
tionary society he had passed clandestinely into the interior. In the course 
of his activities he was robbed, and upon filing complaint with the authori- 
ties asserted that he was an English subject. Later, when it developed that 
he was a naturalized American, the United States consul was denied access 
to the prisoner and was even denied permission to examine his passport. 
In an amazingly short time the prisoner was convicted by a Turkish court 
and sentenced to 101 years in prison. No notice of the trial had been given 
to the United States Consul; consequently no dragoman had been present. 
Although Guedjian did not deserve the aid of the American Government, 


'' Moore, J. B., Digest of International Law, Vol. 3, pp. 679-708. 2 Thid., p. 688. 
Foreign Relations, 1885, pp. 848-860. 
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when the United States minister learned that he was legally entitled to it, 
the case was prosecuted for the sake of precedent. The American Govern- 
ment asserted that under its statutes consuls possessed exterritorial juris- 
diction over citizens accused of insurrection or rebellion against Turkey. 
Holding that the trial of Mr. Guedjian had been illegal, its annulment was 
demanded. It was further demanded that the prisoner be transferred to 
Constantinople, where the American minister insisted upon trying him. In 
response to the American demands, the Grand Vizier issued repeated orders 
to the Governor of Aleppo to deliver Guedjian to Constantinople. When a 
month had passed and no action had resulted, the United States minister 
repeated his demands and intimated that failure to comply with them would 
lead him to demand his passports. Immediate action followed. Guedjian 
was removed to Constantinople and the offending Governor of Aleppo was 
removed from office.'4 


FAILURE OF TREATY NEGOTIATIONS 


Shortly after the passage of the American law of 1868 and the Ottoman 
law of 1869, efforts were made to harmonize existing differences by treaty. 
Negotiations resulted in the conclusion of a treaty which was signed August 
11, 1874. That convention provided that a naturalized citizen returning 
to his native land and residing there more than two years, was liable to lose 
his acquired citizenship unless the reason for his prolonged stay was included 
in an accompanying list of justifiable exceptions.'° In approving the treaty, 
the Senate of the United States amended it to read ‘‘may”’ in place of ‘‘shall”’ 
in the phrase ‘‘the intention not to return shall be considered established 
when the person naturalized in one of the two States shall have resided more 
than two years on the territory of the other.’”’ With that amendment the 
treaty was approved by the Senate and ratified by the President, ratifica- 
tions being exchanged at Constantinople April 22, 1875. But the protocol 
of exchange was accompanied by a Turkish memorandum to the effect that 
each government should have the right to regard its former nationals as 
having renounced their acquired nationality after two years’ residence in the 
country of their origin. Since that provision voided the Senate amendment, 
the Secretary of State viewed the exchange of ratifications as invalid and 
the treaty was not proclaimed.'® 

On November 28, 1885, Minister Cox was instructed to propose a renewal 
of negotiations on the basis of the unratified treaty of 1874 and the naturali- 
zation treaties which had been concluded by England and Austria with the 
Ottoman Government. Conversations were begun, but by December, 1886, 
had failed to achieve any results. Finally, on May 18, 1889, Minister Straus 
reported that, after long negotiations, the Ottoman Government had finally 


4 Foreign Relations, 1895, Vol. 2, pp. 1259-62. 
% Noradounghian, Gabriel, Recueil d’ Actes Internationauz de l Empire Ottoman, Vol. 3, 
pp. 368-370, for text of treaty. 46 Moore, op. cit., p. 707. 
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consented to the treaty of naturalization proposed by his government, ‘‘ with 
the purpose and object of avoiding the discussion and complications arising 
from disputed nationality.’”’ The Sultan had issued an zradé accepting the 
treaty of 1874 as amended. But fourteen years having passed since the 
negotiation of the convention, the President sent it back to the Senate for 
reapproval. That body again advised ratification ‘but only on the distinct 
understanding to be had between the two Governments that Article II of the 
convention, as amended by the Senate, shall not be construed to apply to 
persons already naturalized in either country.”” The Ottoman Council of 
Ministers approved the treaty as presented, and it was sent to the Sultan in 
April, 1890, whose approval was regarded as a matter of formality. The 
Ottoman sovereign objected, however, to the ambiguity concerning the 
“distinct understanding,” and insisted upon reaching the “‘understanding”’ 
before ratification. The only recourse was to return the treaty once more to 
the Senate. That action was not taken, however, and the convention never 
became effective.” 

A third attempt to secure approval of the draft treaty was made in 1899. 
Turkey was as firm as the United States, however, in adhering to its prin- 
ciple. The Grand Vizier told Minister Straus that “if war is ever made on 
us for this we could not help it, and would defend as best we could.” In 
the course of an audience with Sultan Abdul Hamid on September 22, 1899, 
the Ottoman sovereign informed Minister Straus that he would never con- 
sent to the draft treaty of naturalization for it “‘would give the Armenians 
who were plotting against him protection on their return’? to Turkey. He 
added that he had no objection to Armenians going to America, in fact he 
asserted that he would gladly pay their passage on the condition that they 
would promise never to return. He concluded by informing the American 
minister that he regarded their going to America and returning to Turkey 
claiming American protection as a fraud on his country, and if any of his 
ministers were weak enough to yield on that point he would dismiss all of 
them.'8 

Following the final rejection of the draft treaty in 1899, the United States 
Government adopted a new policy in 1900 in dealing with its naturalized 
citizens of Ottoman origin who returned to Turkey. Many such citizens 
were under the impression that an American passport granted them ex- 
emption from Ottoman military laws and the law of expatriation. In order 
to make it clear that such was not the case, the State Department attached 
a sheet of information to each passport informing the prospective voyager 
that the Ottoman Government denied the right of a subject to become a 
citizen of any other country without permission. In such cases naturaliza- 
tion was regarded by Turkey as void and he was forbidden to return to that 


’ Foreign Relations, 1885, p. 885; 1886, p. xi; 1887, pp. 1109-1113; 1889, p. 719; 1896, 
Pp. 929-937; 1899, p. xxxi; Moore, op. cit. 
* Ibid., p. 686; Foreign Relations, 1899, p. 770. 
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country. The information added that the consent of the Imperial Govern- 
ment to naturalization of a former Turk was given only on condition that the 
applicant should agree either never to return, or, returning, to regard himself 
as a Turkish subject. Consequently, if a naturalized American citizen of 
Ottoman origin returned to Turkey, he might expect arrest and imprison- 
ment or expulsion.” 

The second step in the new regulations resulted in the establishment of a 
routine procedure for the handling of numerous cases of naturalized Otto- 
mans seeking to secure release from the military tax imposed by their former 
government. Each applicant was informed that he must secure the Sultan’s 
approval of his expatriation, an approval which was rarely given.”° 

The most far-reaching step, embodying the essential features of the draft 
treaty of 1874, was taken in 1907, when all American citizens formerly Turk- 
ish subjects were advised that if they returned to Turkey and resided there 
for a period of two years they would be presumed to have forfeited their 
American citizenship, unless the reason for their prolonged stay was included 
under the list of justifiable exceptions. In the case of a naturalized citizen 
not formerly a Turkish subject, the period of time was extended to five years. 
Persons excepted from the regulation included those detained by some un- 
foreseen or uncontrollable circumstance; persons residing abroad for health 
or education; or as a regularly appointed representative of a recognized 
American educational, scientific, philanthropic or religious organization; or 
as a bona fide representative of American trade or commerce. The object 
of the act was to secure 


The protection of American citizens from imposition and fraud by 
people of alien birth who have obtained naturalization without intention 
to incorporate themselves into American society, but with the manifest 
purpose of making their domicile outside of the United States and of 
using their naturalization merely as a means of obtaining the protection 
of this Government while they perform none of a citizen’s duties toward 
it. 2 


That action of course evoked protests from certain naturalized citizens 
who were affected, but the State Department reiterated the purpose of the 
Act and pointed out that any one who desired to retain his citizenship could 
do so by fulfilling certain requirements. As a result of the change in policy, 
the United States Government partially eliminated one of the most fertile 
sources of dispute with the Ottoman Government, and at the same time 
brought to an end that means of abusing American citizenship. 


19 Foreign Relations, 1901, pp. 7, 515. 

20 Tbid., 1906, Part II, pp. 1404-5; Straus, Oscar, Under Four Administrations, p. 232. 

"1 Tbid., 1908, pp. 738-746; see also Report of a Commission appointed by President 
Roosevelt to study the question, printed as House Document 326, 59th Congress, 2nd Ses- 
sion, Expatriation and Protection Abroad; also this JouRNAL, Vol. 2, 1908, pp. 156-160, 
Expatriation and Protection of Naturalized Americans Abroad and in Turkish Dominions. 
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PRESENT AND FUTURE 

The official abrogation of the capitulations in 1923 completely altered the 
situation with reference to the dispute concerning naturalized Americans. 
It was under the capitulatory régime that the fraud and abuses of naturalized 
citizens had developed. Moreover, the subsequent exchange of minority 
populations has practically removed from Turkey the element which caused 
the greatest difficulty in former years. In view of the new conditions, it was 
hoped that an agreement could be reached which would end the conflict of 
Turkish and American laws on nationality. But all expectations that the 
new government would alter the traditional Turkish viewpoint were dis- 
pelled. 

In negotiating the draft of the Turco-American treaty of 1923 persistent 
efforts were made to reach an agreement. An article regarding the question 
of naturalization was proposed by the American delegation. The proposed 
article provided the mutual recognition of the right of voluntary expatria- 
tion. It was stipulated that naturalized citizens returning to the land of 
their origin should not be punishable for the original act of emigration. The 
recurrent problem of a naturalized citizen who returned to the land of his 
origin to take up a permanent residence was met by the provision that such 
a person who had no intention of returning to his adopted country should be 
held to have renounced his acquired nationality after a residence of two 
years in the country of his origin. The Turkish delegation was prepared to 
recognize the naturalization of Turkish nationals in the United States, sub- 
ject to an express reservation of the right to exclude from Turkey any or all 
persons whose naturalization might be thus recognized. The American 
delegation declined to accept that reservation, and it was agreed to omit the 
question of naturalization from the treaty. 

In the meeting of August 6, 1923, immediately preceding the signature of 
the treaty, Mr. Grew recalled that in consenting to omit the article relative 
to naturalization, the American delegation had expressed the earnest hope of 
its government that negotiations for the conclusion of a separate convention 
would be undertaken at an early date. Ismet Pasa replied that his govern- 
ment had not changed its point of view with reference to regulations in force 
in Turkey relative to the conditions and consequences of the naturalization 
of Turkish nationals. With that reservation, however, he expressed his readi- 
hess to recommend to his government the commencement of negotiations 
looking toward the conclusion of a treaty. Later the American Govern- 
ment decided to make no attempt to open negotiations for a uaturaliza- 
tion treaty until a more opportune occasion arose.” Following that decision 
the draft treaty was rejected in 1927, one reason for its rejection being the 


7 Embassy Archives, Correspondence, 1925: Minutes of the Meeting of Aug. 6, 1923, 
published as an appendix to the Turco-American Treaty of Lausanne, Senate Doc. Ex. Z, 
68th Cong., 1st Sess. 
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failure to include a satisfactory article on the question of naturalization. 
Following the failure of that convention other diplomatic and commercial 
problems assumed paramount importance, as a result of which a final solu- 
tion of the naturalization question has been thrown into the uncertain future. 

The possibility of ultimately reaching a satisfactory settlement has been 
complicated by the Turkish law on nationality of May 28, 1928, which re- 
iterates the former Ottoman position with reference to citizenship. Not only 
does that law provide that any one wishing to expatriate himself must have 
the permission of the Council of Ministers, but it also provided that every 
child born in Turkey is regarded as a Turkish citizen without qualification. 
Strong opposition abroad led to the passage of an amendment to Article IV 
on April 9, 1929, which amended that provision by permitting a child born 
in Turkey of foreign parents to choose his nationality upon reaching ma- 
jority.” In spite of these developments, the prospect of a solution of the 
sixty-two-year-old problem seems to be little nearer than it was in 1870. 
The problem has been greatly simplified, however, by the American Acts of 
1901, 1906 and 1907, on the one hand, and by the fundamentally altered 
conditions in Turkey on the other hand. 

The experience of the past and the complications of the present, arising 
out of recent legislation and policies, indicates that the question of national- 
ity can never be settled without the granting of concessions by both govern- 
ments. The present situation seems favorable for the conclusion of an 
agreement which will harmonize existing differences in national policies along 
the following lines: 

A treaty should now be concluded recognizing the citizenship of all bona 
fide naturalized persons, and permission granted for their temporary return 
to their land of origin. The Turkish Government should not object to such 
a concession, for the possibility of an influx of such naturalized citizens under 
present conditions is extremely remote. Emigration statistics reveal the fact 
that formerly ninety-five per cent. of the emigrants were members of the 
minority groups. There are four reasons why such of these as obtained 
American citizenship will not return to Turkey in large numbers even if such 
a treaty provision as suggested were approved. The days of empire when 
foreigners, real or artificial, enjoyed special privileges under the capitulations 
are no more. The exchange of minority populations has to a large extent 
transferred the relatives of such emigrants elsewhere, and the new govern- 
mental policy envisages a Turkey for the Turks alone. The final and con- 
vincing reason is that the proposed treaty permits only a temporary sojourn. 
If a returned emigrant should wish to remain in Turkey, he would, like others 
of the minority groups who remained, become a Turkish citizen. 

On the other hand, the United States Government, while adhering to its 
right to naturalize any one satisfying its laws, should agree to hold such 


*8 La Législation Turque, Loi Sur la Nationalité Turque, No. 1312, May 28, 1928, Tome 
VI, pp. 405-509; No. 1414, April 9, 1929, Tome VII, p. 598. 
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naturalization in abeyance without exception if the citizens so naturalized 
are of Turkish origin and later return to Turkey permanently, the intent of 
permanence to be based on a continuous residence of two years. Sucha con- 
cession would not in practice violate the American principle. It is only a 
step in advance of the procedure adopted in 1907. With the present and 
probable future small emigration from Turkey to the United States, the 
number of naturalized citizens returning to the land of their origin in the 
future will be negligible. The improbability that former emigrants will 
create a problem by returning in large numbers has been shown, and is fur- 
ther fortified by the provision that if they were to remain indefinitely they 
would lose their acquired citizenship. 

With such concessions on the part of both governments, a satisfactory 
solution of a long standing problem should readily be achieved. 
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NATIONAL JUDGES IN THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Norman L. Hitu 
Associate Professor of Political Science, University of Nebraska 


The advisability of permitting judges from litigant states to participate in 
hearings before international judicial tribunals has been a subject of disagree- 
ment on several occasions. It provoked serious controversy for the first 
time at the Hague Conference of 1907, when the proposed Court of Arbitral 
Justice was under discussion. Recently it has received even more attention 
in connection with the establishment of the Permanent Court of International 
Justice and in discussions of amendments to the Statute of the court and its 
rules. 

Two of the leading plans for a Court of Arbitral Justice considered in 1907 
were favorable to the use of national judges. The Brazilian project, which 
advocated a court composed of one judge from each member-state, assumed 
that every party to a dispute would have a representative upon the tribunal.' 
The joint proposal of the United States, Germany, and Great Britain, which 
called for a smaller court composed of judges from a limited number of the 
member-states, was also favorable to the representation of disputants.’ 
On the other hand, there were several plans considered by the conference 
which were opposed to the use of national judges. The first project sub- 
mitted by the United States was opposed to the participation by a judge “‘in 
the consideration or decision of any matter before the court when his state is 
one of the parties.””* The Bulgarian plan admitted the right of challenging 


1 See Brazil’s proposal for a court, composed of one judge and one substitute judge ap- 
pointed by each member-state, in Actes et documents de la deuxitme conférence (La Haye, 
1908), Vol. II, pp. 620, 1047. By this plan the judges would be divided into three groups, 
each of which would sit for a term of three years; the representation of parties was assured by 
the provision that ‘‘all members of the Court shall have the right to sit at all sessions of the 
full Court, if they desire, even though they do not belong to the group specially called for 
that period.” 

2 Jbid., Vol. II, pp. 1033. The project contained the following stipulation: “If one of the 
parties to a dispute has not, according to the roster, a judge sitting in the Court, it can claim 
that the judge appointed by it shall take part in the judgment of the dispute. In this case 
it is determined by lot which of the judges on the roster for the given occasion is to withdraw.” 

3 [bid., Vol. II, pp. 1031-32. During the earlier part of the conference proceedings, the 
British delegates were in agreement with the American against the use of national judges. 
It was the attitude of the German delegates, with whom other members of the conference 
were in agreement, that accounts for the reversal of the Anglo-American position, as indi- 
cated in the joint proposal of England, the United States and Germany. 
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national judges. While the Russian scheme made no specific reference to the 
subject, the court of three judges, which it advocated, was expected to decide 
cases irrespective of the fact that it contained nationals of the litigant 
states.® 

In the draft convention relating to the creation of a Court of Arbitral Jus- 
tice, annexed to the first voew of the Hague Conference, provision was made 
that a member of the special delegation of three judges to deal summarily 
with minor cases could not “‘exercise his duties when the Power which ap- 
pointed him or of which he is a national, is one of the parties.’”’* Neverthe- 
less, in the event that the disputants in a specific case desired to increase the 
size of the delegation to five for that case, they might do so under Article 20, 
which permitted each state to nominate a judge of the court to serve tempo- 
rarily with the delegation.? 

The controversy over the wisdom of permitting judges to act in cases 
where their respective states are in court was renewed by the Committee of 
Jurists which drafted the Statute of the Permanent Court of International 
Justice. This committee had before it for consideration not only the proj- 
ects which had been dealt with at The Hague in 1907, but also a number of 
new schemes, both official and private in origin.» These schemes varied in 
their treatment of the subject. The right of challenging a judge on the 
ground that he is a national of one of the parties was asserted in four of the 
plans and denied in one.’ The Swiss project was unique at this point in its 
stipulation that each party to a dispute must challenge five of the fifteen 
judges of the court.!° 

Six of the proposals were unfavorable to the participation of a judge in 
cases involving the state of which he is a national, and three took the 
contrary attitude." The Swedish plan would not permit a judge from a 
litigant state to sit when there is no judge from the other party in 
court.” 


* Actes et documents de la deuxitme conférence (La Haye, 1908), Vol. II, p. 1033. 

Ibid., Vol. II, p. 1030. 

® Proceedings of the Hague Peace Conferences (Published by the Carnegie Endowment for 
International Peace), Vol. I, p. 361. 7 Ibid., p. 381. 

® The Committee of Jurists also had the draft convention of 1907 for the creation of an 
International Prize Court and the constitution of the Central American Court of Justice 
(1907) to use as bases of discussion, both of which were favorable to the use of national 
judges. 

* The right was asserted in the plans submitted by Norway, Switzerland, M. Gram, and in 
the German-Austrian scheme. It was denied in Sweden’s project. See Documents Pre- 
sented to the Committee Relating to Existing Plans for the Establishment of a Permanent 
Court of International Justice, p. 85. 10 Jbid., p. 59. 

4 The plans of the following were unfavorable: German-Austria, Switzerland, Denmark, 
Norway, Holland, and M. Nyholm. The use of national judges was advocated by the proj- 
ects of Germany (1919), Italy (1919), and The Netherland’s Commission, see ibid., p. 87. 

Ibid., p. 85. 
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The question was debated on several different occasions by the Committee 
of Jurists.“ The opinion was expressed by some of the jurists that the com- 
position of the court should not be changed either to admit ad hoc judges 
from the states which are parties or to disqualify judges on the ground that 
the nations to which they owe allegiance are in court.“ Some of the mem- 
bers of the committee believed that a provision for ad hoc judges from dis- 
putants would be an unwise concession to the principle of arbitration as 
distinguished from judicial settlement. 

A proposal which was discussed extensively as an alternative to the insti- 
tution of national judges advocated the appointment of assessors who would 
have only deliberative and advisory powers. M. De Lapradelle, the original 
sponsor of the idea, thought that the welfare of the court would forbid the use 
of judges for single cases, and that a system of assessors would establish the 
desired equality between disputants.'® Other members of the committee 
were opposed to assessors on the ground that such officers might be handi- 
capped by the inferiority of their position, and that it would be difficult to 
ask a state having a judge in the court either to reduce him to an assessor or 
to substitute an assessor in his place.!” 

Assuming the desirability of establishing equality among litigants and the 
disadvantages of a system of assessors, the Committee of Jurists took up the 
question as to whether equality should be achieved by allowing no state in 
court to have a judge present or by permitting both to have judges on the 
bench. In other words, should equality be attained by the process of sub- 
traction or by that of addition? The dominating point of view with respect 
to this question was that the method of addition should be adopted in order 
that the court might have the assistance of national judges in drafting sen- 
tences or conditions to be complied with by litigants, in facilitating the ac- 
ceptance and execution of decisions, and in providing representation of legal 
systems. The report of the Committee of Jurists gave the following justifi- 
cation of its recommendation that disputants be allowed the right of having 
judges in court: 


If both parties have a judge upon the Bench, it would be logical if 
both of these judges abstained from sitting. But it might well happen 
that the number of judges would in this way be too much diminished, 
especially if several states had a joint interest in the same proceedings. 
There would be a risk that the various forms of civilization and the 
principal legal systems of the world, which are to give our Court its 


13 Tt was discussed at the 4th, 7th, 8th, 10th, 24th, 26th and 29th meetings of the commit- 
tee. See Procés-Verbaux of the Proceedings of the Committee, pp. 121, 168, 197, 222, 
528, 576, and 614. 

4 For instance, M. Loder believed the personal qualifications of a judge and not his na- 
tionality should be stressed. /bid., p. 121. 

18 This was M. Loder’s attitude. Jbid., p. 169. 16 Tbid., p. 172. 

17 These attitudes were expressed by Lord Phillimore and Mr. Root. See ibid., pp. 533-34. 
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character as a World Court, would not be sufficiently represented for 
the satisfactory administration of justice. 

Further it is highly desirable that the judges should be able up to the 
last minute during deliberations, to put forward and explain the state- 
ments and arguments of the states, and to ensure that the sentence, 
however painful it may be in substance, should be drawn up so as to 
avoid ruffling national susceptibilities in any way. Lastly, if the oppos- 
ing views are both represented on the Bench, they counter-balance one 
another.}8 


The report attempted to show the consistency between the provision for 
national judges and Article 2 of the Statute, which stipulates that the court 
shall be composed of a body of independent judges who are elected regardless 
of nationality, by affirming that, “If, however, the judges are elected without 
regard to their nationality, the fact still remains that they retain their na- 
tionality after appointment to the court.’”’!° It was admitted that the inclu- 
sion of national judges on the bench resulted in the fact that the court 
‘more nearly resembles a court of arbitration than a national court of jus- 
tice,” but it was stated that this variation is necessary because the organiza- 
tion is one between states. 

Article 28 of the draft plan of the Committee of Jurists, providing for the 
use of national judges in the Permanent Court of International Justice, was 
accepted by the Council without any modification. M. Bourgeois, appointed 
by the Council to submit to it a preliminary report on the project, recom- 
mended the adoption of Article 28, asserting that equality between dispu- 
tants could be attained as well by permitting the appointment of ad hoc 
judges as by denying the parties the right to have any judge in 
court.?° 

In the Assembly, Article 28 of the draft plan, with two amendments to its 
text, was adopted on December 13, 1920, and became Article 31 of the Stat- 
ute.” In its final form it stipulates that judges having the nationality of 
contesting parties retain their right of participation. In cases where only 
one disputant has a national on the bench, the other is entitled to select from 
among the deputy judges a judge of its own nationality, if there be one. In 
the event that there is none, the state may choose an ad hoc judge. An 
amendment to the project of the Committee of Jurists, suggested by the 
British delegation and adopted by the Assembly, makes it possible for ad 
hoc judges to be taken from any of the list of nominees for election to the court 
instead of from only the nominees named ‘‘by a national group of the Court 
of Arbitration.” 2 If neither party to a dispute has a judge of its own na- 


8 Procés-Verbaux of the Proceedings of the Committee, p. 721. 

* Ibid., p. 719. 20 Official Journal, Nov.—Dec. 1920, p. 16. 

*t Documents Concerning the Action Taken by the Council of the League of Nations under 
Article 14 of the Covenant and the Adoption by the Assembly of the Statute of the Perma- 
nent Court of International Justice, pp. 107, 130, 193, 206, 256. 

* Ibid., pp. 71, 193, 251. An amendment to allow ad hoc judges to be selected from nomi- 


S 
t 
S 
) 

| 


674 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tionality upon the bench, both are entitled to appoint ad hoc judges. Should 
there be several states in the same interest before the court, one ad hoc judge 
may be selected for the group. A second amendment adopted by the As- 
sembly to the draft plan of the Committee of Jurists enables the court to de- 
cide doubts arising in regard to selection of ad hoc judges for several states 
with the same interest.”* 

Ad hoe judges must meet the general qualifications of judges as laid down 
in Article 2 of the Statute and are not permitted to engage in political func- 
tions or to act as agent, counsel or advocate in any case of an international 
nature.*4 Before taking up their duties they are obliged to take oath, as 
regular judges must do, pledging that they will exercise their powers and du- 
ties “impartially and conscientiously.” * The president of the court may 
rule that an ad hoc judge appointed for a particular case shall not be permit- 
ted to sit. If the appointee disagrees with the president on the reasons given 
for such action, the court may decide the matter.”® 

As originally adopted, the Statute also applied the principle of national 
judges in a modified form to two of the three special chambers of the court.?’ 
By Articles 26 and 27 it was provided with respect to the chambers dealing 
with disputes over Part XII of the Treaty of Peace (Communications and 
Transit) and Part XIII (Labor) that, ‘If there is a national of one only of 
the parties sitting as a judge in the chamber referred to in the preceding para- 
graph, the President will invite one of the other judges to retire in favor of a 
judge chosen by the other party in accordance with Article 31.’’ The Com- 
mittee of Jurists which met in March, 1929, to consider revisions to the Stat- 
ute, recommended that disputants be allowed to have judges in all three of 
the special chambers, including that for Summary Procedure, on the same 
conditions as those obtaining for the full court.22 The committee gave the 
following explanation of its attitude: 2° 


The committee considered that it was no part of its duty to deal with 
the institution of national judges, which is regarded by certain states 


nees of states members of the League of Nations was submitted by the delegation of Argen- 
tina, but was not adopted. See zbid., p. 65. 

23 Tbid., pp. 28, 193, 256. Several other proposed amendments were rejected. The sub- 
committee of the Third Committee of the Assembly decided that the substance of the Italian 
proposal, that ad hoc judges should not be counted towards a quorum, was generally accepted 
and that a formal amendment of Article 31 to this effect was not necessary. The Interna- 
tional Labor Office offered an amendment denying litigant states the right to have judges who 
are their nationals in special chambers of the court. See zbid., pp. 74, 193. 

Statute, Articles 16, 17 and 31. 25 Statute, Articles 20 and 31. 

26 Statute, Articles 24 and 31. 

27 It was not applied to the Chamber for Summary Procedure. Moreover, by Article 15 
of the rules of the court, as adopted in 1922, it was impossible to alter the composition of that 
chamber for the purpose of providing national judges. 

28 See Annex to the Report of the First Committee to the Assembly on the Question of the 
Revision of the Statute. Document No. A. 50, 1929. V.(C. A.8. C. 12). 

28 Minutes of the Committee of Jurists, Session March 11-19, 1929, p. 123. 
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as one of the essential principles of the organization of the Court. 
It also considered that, in view of the importance which certain states 
attach to this system, its application should not be limited, as is at pres- 
ent done in Article 31, to the single case in which the full Court sits, but 
that, on the contrary, it should be extended to the Court in all its forms. 
With this object, the committee proposes to insert as a fourth para- 
graph in Article 31 a provision making the system of national judges 
apply to the Special Chambers for Labor, for Communications and 
Transit, and for Summary Procedure (Articles 26, 27, and 29). 


The Committee of Jurists recommended several other alterations in Article 
31, all of which related to matters of minor importance.*° 

The system of national judges provided in the Statute is amplified by the 
rules of the court. In Article 4 of the present rules it is stipulated that in 
cases where one or more parties select a judge ad hoc ‘‘the full court may sit 
with a number of judges exceeding the number of regular judges fixed by the 
Statute.’”’*! This constitutes an explicit statement of a practice which the 
Statute undoubtedly assumes to be permissible.** One of the most important 
matters dealt with by Article 4 of the rules is the method of selecting an ad 
hoc judge when there are several parties with a common interest in a case 
either as applicants or respondents. During the preparation of the rules in 
1922, President Loder expressed the opinion that when there are several 
states in joint action, the appointment of the ad hoc judge should be made by 


30 In its proposed form Article 31 reads as follows: 

“Judges of the nationality of each of the contesting parties shall retain their right to sit in 
the case before the Court. 

“Tf the Court includes upon the Bench a judge of the nationality of one of the parties, the 
other party may choose a person to sit as a judge. Such person shall be chosen preferably 
from among those persons who have been nominated as candidates as provided in Articles 
4and 5. 

“If the Court includes upon the Bench no judge of the nationality of the contesting par- 
ties, each of these parties may proceed to select a judge as provided in the preceding para- 
graph. 

“The present provision shall apply to the case of Articles 26, 27 and 29. In such cases, 
the President shall request one or, if necessary, two of the members of the Court forming the 
Chamber to give place to the members of the Court of the nationality of the parties con- 
cerned, and, failing such or if they are unable to be present, to the judges specially appointed 
by the parties. 

“Should there be several parties in the same interest, they shall, for the purpose of the pre- 
ceding provisions, be reckoned as one party only. Any doubt on this point is settled by the 
decision of the Court. 

“Judges selected as laid down in paragraphs 2, 3 and 4 of this Article shall fulfil the condi- 
tions required by Articles 2, 17 (paragraph 2), 20, and 24 of this Statute. They shall take 
part in the decision on terms of complete equality with their colleagues.” 

*! Publications of the Permanent Court of International Justice, Series D, No. 1, 2d ed., 
p. 24. The rules, as revised in February, 1931, are given here; also in Supplement to this 
Journat, July, 1931 (Vol. 25), p. 152. 

* Article 25 of the Statute states that “The full Court shall sit except where it is expressly 
provided otherwise.” Undoubtedly, Article 31 regarding national judges constitutes an 
exception. 


676 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the parties and not by the court.** Judge Finlay believed that a decision 
should be taken in each case as it arose without attempting to provide a fixed 
method in the rules.*4 The court supported the president’s position and in- 
corporated into Article 4 of the rules a statement of the procedure by which 
an ad hoc judge representing a group of states should be selected. These 
provisions of Article 4 were not altered in the course of the revisions of the 
rules which occurred in 1926 and 1931.*° By the present arrangement the 
court, in requesting a group of states to choose a judge, fixes a period of time 
within which the parties must agree; failure to notify the court of the selec- 
tion before the expiration of the time is considered as a renunciation of the 
right conferred by Article 31 of the Statute. 

The nature and extent of the participation by national judges in proceed- 
ings are defined by the Statute, supplemented by the rules of the court. In 
the event that a case is before the court involving the state of which the presi- 
dent is a national, the functions of the office shall pass for that case in order of 
seniority ‘‘to the first judge not similarly situated.” *° National judges, in- 
cluding those on an ad hoc basis, participate on a footing of equality with 
other judges, both in the hearings and in the formation of decisions.*7 They 
are entitled, as regular judges, to write dissenting opinions.** Ad hoc judges 
are not taken into account in the calculation of a quorum.*® 

An important extension of the principle of national judges was made by 
the court in 1927 through the adoption of an amendment to the rules, per- 
mitting states to appoint ad hoc judges for advisory opinions relating to dis- 
putes among members of the League. M. Anzilotti proposed the addition 
of the following paragraph to paragraph 1 of Article 71 of the rules: *° 


On a question relating to an existing dispute between two or more 
states or members of the League of Nations, Article 31 of the Statute 
shall apply. In case of doubt, the Court shall decide. 


A proposal of a similar nature had been made by the Committee of Jurists 
of 1920, but was rejected by the Assembly when that body decided to omit 
from the Statute all provisions regarding advisory opinions.*! With the 
Statute lacking in any reference to advisory opinions, the court had dealt 


33 Publications of the Permanent Court of International Justice, Series D, No.2.“ Prepa- 
ration of the Rules of the Court.” Jan. 30—Mar. 24, 1922, p. 97. 4 Idem. 

35 The rules of the court, as revised in February, 1931, may be found in Publications of the 
Permanent Court of International Justice, Series D, No. 1, 2d ed.; also in Supplement to this 
JouRNAL, July, 1931, p. 152. 3 Rules, Article 13. 87 Statute, Article 31. 

38 Rules, Article 31. 39 Rules, Article 30. 

49 Publications of the Permanent Court of International Justice, Series E, No. 4, p. 73. 

“| Article 36 of the draft scheme for a Permanent Court of International Justice, as submit- 
ted by the Committee of Jurists, contained a provision that when the court gives ‘‘an opinion 
upon a question which forms the subject of an existing dispute, it shall do so under the same 
conditions as if the case had been actually submitted to it for decision.”’” See Procés-Verbaux 
of the Proceedings of the Committee, p. 732. For the action of the Assembly in deleting the 
provisions of the Statute dealing with advisory opinions, see Documents Concerning the 
Action Taken by the Council, etc., p. 156. 
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with the subject in Articles 71—75 of its rules, but no arrangement was made 
for the appointment of ad hoc judges. In 1926 amendments to the rules 
embodying the principle of national judges were offered on three occasions 
by Judge Loder, Judge Anzilotti, and Judge Beichmann, respectively.” 

In its consideration of Judge Anzilotti’s proposal of 1927, certain members 
of the court emphasized the desirability of assimilating procedure in advisory 
opinions to that in contested cases. Judge Oda believed that the extension 
of the principle of national judges to advisory opinions would be inexpedient 
and expensive.‘ President Loder raised a question as to whether the court 
had the right to make such a change in view of the fact that, except for Arti- 
cle 31, provision is made by Article 25 of the Statute that the full court shall 
consist of eleven judges. A committee of the court, consisting of Judges 
Loder, Moore, and Anzilotti, was appointed to report whether the technical 
objection raised formed an obstacle to the adoption of the proposed amend- 
ment.“ The committee recommended the adoption of the project. In the 
course of its report the committee made the following statements: “ 


At this point, it is important to refer to Article 25 of the Statute, 
which provides that the full Court shall sit except where the Statute 
otherwise provides. The Court has applied this article to advisory pro- 
cedure, and has accordingly, in advisory cases, summoned deputy- 
judges to take the places of judges who could not attend. It has done 
this on the principle that, although advisory opinions are not expressly 
mentioned in the Statute, the Court, as impliedly empowered by the 
Statute to givesuch opinions, is the Court as constituted under the Statute 
to deal with contentious cases. Certainly there is no warrant in the 
Statute for any other view; and, this being so, it is evident that there is 
a vital connection between Article 25 and Article 31. For, if the Court 
that deals with contentious cases is also the Court that deals with re- 
quests for advisory opinions, then this Court must violate Article 31, if, 
seeing before it, in an advisory proceeding, contesting parties, one of 
which has on the Court a judge of its nationality, it refuses the request of 
the other party to be similarly represented. 


The report also referred to the Danube case, then pending, involving an 
important dispute which had been brought to the court under the guise of an 
advisory opinion. In this case there were three parties on one side, each of 
which had a judge of its nationality in court, while on the other side there 
was one state without a national among the regular judges. The disputants 
in the case were placed on a more nearly equal basis by the fact that one of 
the regular judges from the three nations in joint action was obliged to be 


* Publications of the Permanent Court of International Justice, Series E, No. 4, p. 74. 

“ This attitude was taken by Judge Weiss and Judge Moore. 

“In accordance with an Assembly resolution of 1922, it has been the practice to pay the 
travelling expenses of national judges and to allow them a daily allowance. See Résolutions 
et voeux adoptés par L’ Assemblée au cours de sa troisi¢me session, 1922, pp. 11-12. 

*’ Publications of the Permanent Court of International Justice, Series E, No. 4, p. 74. 

* Ibid., p. 76. 
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absent and it was found possible to appoint a deputy judge in his place from 
the country which was previously without a national on the bench. ‘The 
committee believed that ‘‘the solution of a matter of such far-reaching im- 
portance should not be left to chance.’’ The report of the committee was 
adopted by a vote of nine votes to two.*7 Consequently, since September 7, 
1927, the system of national judges has been in application with respect to 
advisory opinions. 

Within the Committee of Jurists which met in 1929 to consider amend- 
ments to the Statute, a question of interpretation relating to Article 31 was 
raised by Sir Cecil Hurst. Without recommending a formal amendment on 
the subject, he wished to know whether the committee would agree that in 
applying the article, citizens of the British Dominions should be considered 
as having a nationality apart from that of Great Britain.‘ He called at- 
tention to the membership of the British Dominions in the League of Na- 
tions and expressed the opinion that they would not consider their interests 
adequately safeguarded by the fact that a British judge is present in cases to 
which they are parties, but would regard themselves as entitled to appoint 
ad hoc judges of their respective citizenships. In support of his position Sir 
Cecil Hurst asserted that the differences between the legal systems of the 
Dominions and that of Great Britain made it desirable to provide separate 
representation for the former in hearings where they are involved as litigants. 
The use of the word “national” in Articles 26 and 27 of the Statute as equiva- 
lent to ‘‘resortissant’’ was further justification, according to Sir Cecil Hurst, 
for regarding ‘‘nationality”’ in Article 31 as having the same meaning.*’ 
There was no agreement among the members of the committee and, there- 
fore, at the suggestion of the chairman, it was decided to close the discussion 
with the understanding that it would be recorded in the minutes, where it 
would be available if the problem should become important at a later date.*” 


47 Publications of the Permanent Court of International Justice, Series E, No. 4, p. 78. 

«8 Minutes of the Committee of Jurists, March, 1929, p. 70. 

4* For an able discussion of the question as to whether, under Article 10 of the Statute, the 
Permanent Court of International Justice may include as judges a Dominion national and a 
national of the British Empire who is not a citizen of a Dominion, elected for the same term, 
see Pollak, W., “The Eligibility of British Subjects as Judges of the Permanent Court of 
International Justice,” in this JouRNAL, Vol. 20 (1926), p. 714. The author of that article 
states several points which should be taken into consideration in any attempt to provide an 
authoritative interpretation of Article 10. 

5° Tbid., pp. 70-72, 84-87. M. Raestad agreed with Sir Cecil Hurst’s position, but believed 
that the Committee of Jurists had no authority to interpret the Statute. M. Politis stated 
that, in his opinion, the Dominions would be adequately represented by the English judge 
and that the acceptance of Sir Cecil Hurst’s interpretation would operate to discourage states 
from signing the optional clause. M. Fromageot took the position that a compromise ar- 
rangement could be agreed upon which would allow the Dominions to have ad hoc judges 
only when the questions in dispute were not of interest totheentire Empire. The interpreta- 
tion suggested by Sir Cecil Hurst seemed dangerous to M. Ito. From a purely legal point of 
view, M. Gaus would not acquiesce in Sir Cecil Hurst’s interpretation. 
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In practice, litigant states without regular judges on the bench have al- 
ways availed themselves of the right to appoint ad hoc judges whenever the 
court has met in full session for the purpose of rendering judgments.*! In 
each of the fifteen contested cases heard before January 1, 1931, at least one 
ad hoc judge has taken part, and in seven of them there have been two tempo- 
rary appointees.” In one instance a state was allowed to have an ad hoc 
judge present when a deputy judge of its nationality was incapacitated.” 
After the death of Judge Weiss in 1928, France selected M. Fromageot as 
ad hoc judge to serve in the two cases which came before the court in 1929.°4 
There have been two contested cases before the court in which several states 
were acting in the same interest.” The first of these was the S. S. Wimble- 
don case, decided in 1923, in which the applicants were Great Britain, France, 
Italy, and Japan, with Poland acting as intervener. [ach of the four origi- 
nal applicants had a regular judge present, while Germany, the respondent, 
was permitted to select an ad hoc judge. This is the only contested case in 
which the disputants have not been placed on an equal footing by the use of 
national judges as provided in Article 31 of the Statute. In the dispute over 
the jurisdiction of the International Commission of the Oder River only one 
of the six states in court against Poland had a judge present.*° 

It has not been the practice, as a rule, to provide ad hoc judges in delibera- 
tions which have led to the issuance of orders. In only two of the eight hear- 
ings for this purpose have the litigant states appointed special judges, and in 
both of these instances the status of the free zones of Upper Savoy and the 
District of Gex was under discussion.*? The court was asked on March 21, 
1928, to decide whether Article 435, paragraph 2, of the Treaty of Versailles 
had abrogated earlier engagements establishing the free zones, but before 


51 Prior to January 1, 1931, the Chamber of Summary Procedure had dealt with only two 
cases, both of which related to the interpretation of Article 179 of the Treaty of Neuilly. 
These cases were heard in 1924-25, before the system of national judges was applied to the 
chamber. See Publications of the Permanent Court of International Justice, Series A, Nos. 
3-4. The special chambers for labor cases and for disputes regarding communication and 
transit have not heard any cases. 

* For those seven, see Publications of the Permanent Court of International Justice, 
Series A, Nos. 6, 7, 9, 13, 15, 17, 20. 

*3 This was the case regarding the Serbian loans issued in France. See ibid., Series A, No. 
20. Deputy Judge Yovanovitch was unable to be present on behalf of the Serb-Croat-Slo- 
vene State, and therefore M. Novacovitch was selected. 

** These cases were those involving Serbian and Brazilian loans issued in France. Jbid., 
Series A, Nos. 20 and 21. 

** In the S. S. Wimbledon case and the case regarding the jurisdiction of the International 
Commission of the Oder, this was true. Jbid., Series A, Nos. 1 and 23. 

6 The six states were Great Britain, France, Czechoslovakia, Denmark, Germany and 
Sweden. Owing to the death of Judges Weiss and Finlay, France and Great Britain had 
no judges in court. Judge Nyholm of Denmark was the only judge from the six states acting 
against Poland. 

*’ For the orders of the court issued prior to Jan. 1, 1931, see ibid., Series A, Nos. 8, 12, 14, 
16, 18, 19, 22, and 24. 
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pronouncing a judgment the court was requested to allow Switzerland and 
France an amount of time “‘to settle between themselves the new régime to be 
applied in those districts.’’ Switzerland had a judge of its nationality, M. 
Huber, on the bench, and France selected M. Dreyfus to serve as a national 
judge ad hoc. The court did not render a judgment with respect to the 
dispute, but submitted its interpretation of Article 435 in the form of an 
order, handed down on August 19, 1928.58 In view of the inability of 
France and Switzerland to reach an agreement during the period of time 
fixed by the court, arrangements were made for a new hearing. Although 
the composition of the court had been altered considerably since the issuance 
of the order of August 19, 1929, M. Huber of Switzerland was still a regular 
judge and M. Dreyfus was again selected as judge ad hoc for France. On 
December 6, 1930, the second order in the case was handed down by the 
court.°® 

Between September 7, 1927, when the rules of the court were amended to 
permit the selection of ad hoc judges for advisory opinions, and January 1, 
1931, five opinions were given. It has already been explained that in the 
first of these, relating to the jurisdiction of the International Commission of 
the Danube, the parties on both sides had nationals on the bench as a result 
of the selection of M. Negulesco, a deputy judge from Roumania, to take 
the place of a regular judge who was unable to be present.®° The representa- 
tion of the disputants was unequal, however, owing to the fact that France, 
Great Britain, and Italy, acting in joint interest had two judges in attend- 
ance, while Roumania had only one.*! For the advisory opinion rendered on 
March 8, 1928, relating to the jurisdiction of the courts of Danzig, each of 
the two disputants appointed an ad hoc judge.” Although the court re- 
garded the opinion which it gave on August 28, 1928, interpreting the 
Greco-Turkish treaty of 1926, as involving a dispute, and invited each of the 
parties to select an ad hoc judge, neither availed itself of the opportunity.” 
Ad hoc judges were selected by both Greece and Bulgaria to participate in 
advisory opinion No. 17, rendered on July 31, 1930, which provided an 
interpretation of the convention of November 27, 1919. In view of the 
fact that there was no dispute between Poland and Danzig within the mean- 
ing of Article 7 of the rules, as amended in 1927, no opportunity was given 
for the appointment of ad hoc judges for advisory opinion No. 18, relating to 
the status of Danzig in the International Labor Organization.” It appears, 


58 Publications of the Permanent Court of International Justice, Series A, No. 22. 

59 Tbid., Series A, No. 24. 

6° Publications of the Permanent Court of International Justice, Series B, No. 14. The 
proceedings for this advisory opinion were begun on Dec. 9, 1926, before the rules of the court 
were amended to permit the appointment of ad hoc judges. 

6! The three states in the same interest had MM. Anzilotti and Finlay, regular judges, on 
the bench. Judge Weiss of France was unable to be present. 

® Jbid., Series B, No. 15. Danzig appointed M. Bruns, and Poland selected M. Ehrlick 

Tbid., Series C, No. 15-1, p.10. %Jbid., Series B, No.17. TJbid., Series B, No. 18. 
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therefore, that ad hoc judges have been appointed for only two of the five 
advisory opinions rendered between September 7, 1927, and January 1, 1931. 

Prior to the hearings of the Permanent Court of International Justice 
on the legality of the German-Austrian customs union, which began on July 
20, 1931, Austria and Czechoslovakia asked to be allowed to appoint ad hoc 
judges to participate in the advisory opinion. By Article 71 of the rules 
the court is empowered to decide all cases of doubt regarding the appoint- 
ment of ad hoc judges for advisory opinions, and by Article 31 of the Statute 
it may decide controversies relating to the selection of ad hoc judges when 
there are several parties in the same interest. Acting under the authority 
of these provisions, the court ruled that no grounds existed for the nomina- 
tion by Austria and Czechoslovakia of national judges. It was pointed out 
that the Council of the League of Nations did not refer the dispute to the 
court for an advisory opinion upon the request of the disputants, but rather 
upon its own initiative. Furthermore, of the five states represented by 
legal counsel before the court, three of them had regular judges on the 
bench, there being one each from Germany, France, and Italy. On no 
other occasion to date has a request by disputants to be permitted to select 
ad hoc judges been denied by the court. 

Some misapprehension was expressed in the Committee of Jurists which 
drafted the Statute lest national judges would use their right of giving dis- 
senting opinions merely for the purpose of recording their disappointment 
over unfavorable sentences.*’ Lord Phillimore, however, was of the opinion 
that national judges would not always vote in favor of their respective 
countries, and referred to the arbitration of the United States and Great 
Britain over the Alaska boundary in which the British judge, Lord Alver- 
stone, cast his vote against the interests of his nation.®* 

In practice, there have been two judgments of the Permanent Court 
of International Justice in which no dissenting opinions were written by 
the national judges.*® In the hearing over the Mavrommatis Jerusalem 
Concessions, Judge Finlay was present as the British national judge, and 
Greece appointed ad hoc Judge Caloyanni.”” Both of those judges agreed 
with the decision of the court, which was not identical with the contentions 
of either of the disputants. In judgment No. 11, interpreting judgments 
Nos. 7 and 8, the court’s decision was taken by a vote of eight against three.”! 


* New York Times, July 21, 1931, p. 1. 

*? M. De Lapradelle was opposed to the use of national judges empowered to give dissent- 
ing opinions, for this reason. Procés-Verbaux of the Proceedings of the Committee, p. 331. 

8 Tbid., p. 533. 

** In a note published in the British Yearbook of International Law, 1930, p. 182, Mr. H. 
Lauterpacht takes an unfavorable attitude toward the system of national judges on account 
of the frequent dissent by them to decisions injurious to their respective states. 

© Publications of the Permanent Court of International Justice, Series A, No. 5. 

7 Ibid., Series A, No. 13. The national judges in this case were M. Ehrlick (Poland) and 
M. Rabel (Germany). 
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Neither of the national judges gave a dissenting opinion, although one was 
written by Judge Anzilotti. The dissenting opinion of ad hoc Judge Schiicking 
in the case involving the rights of minorities in Upper Silesia, disagreed with 
only a designated portion of the court’s decision.” There has been only 
one advisory opinion rendered since September 7, 1927, to which a national 
judge has dissented. In the opinion relating to the jurisdiction of the 
International Commission of the Danube, Deputy Judge Negulesco of 
Roumania dissented.** The opinion of the court on the jurisdiction of the 
courts of Danzig was unanimously accepted; M. Bruns, acting as an ad hoc 
judge for Danzig, agreed with the remainder of the court in an opinion 
contrary to the contentions of the Free City.“ Similarly, in the Greco- 
Bulgarian ‘“‘communities”’ case, both of the ad hoc judges agreed with the 
opinion of the court.” Prior to September 7, 1927, when the rules of the 
court were amended to permit the appointment of ad hoc judges in advisory 
opinions, there was no instance of a regular judge from a state in dispute 
giving a dissenting opinion.”* Ad hoc Judge Dreyfus dissented to both of the 
orders which have been issued by the court with respect to the free zones 
of Upper Savoy and the District of Gex.7” 

Frequently it has happened that dissenting opinions of national judges 
have been accompanied by those of other judges.7* In the Lotus case, there 
were six dissenting opinions, of which one was presented by Judge Weiss of 
France, a party to the dispute.”*? The judgment of the court in this case 
was reached by a vote of six against six, with the president casting the 
deciding vote in favor of the contentions of Turkey. On account of the 
fact that Judge Moore dissented solely on the connection of the case with 
Article 6 of the Turkish Penal Code, it is apparent that the vote of ad hoc 
Judge Feizi-Daim Bey of Turkey may not have been essential to the court’s 
decision as rendered. None of the decisions made by the court thus far 
would have been altered by the absence of the vote of an ad hoc judge.* 
In the order of December 6, 1930, relating to the free zones of Upper Savoy 


72 Publications of the Permanent Court of International Justice, Series A, No. 15. 

73 Ibid., Series B, No. 14. ™4 Ibid., Series B, No. 15. 

7 Ibid., Series B, No. 17. 

% For advisory opinion No. 4, relating to the nationality decrees in Tunis and Morocco, 
France and Great Britain were represented on the bench by Judge Weiss and Lord Finlay, 
respectively. Judge Weiss agreed with the opinion of the court, which was in opposition to 
the contentions of the French Government. See ibid., Series B, No.4. In advisory opinion 
No. 12, dealing with the frontier between Turkey and Iraq, Great Britain was represented in 
court by Lord Finlay, who agreed in the opinion rendered. See ibid., Series B, No. 12. 

77 Tbid., Series A, Nos. 22 and 24. 

78 This has been true in eight of the judgments of the court, but in none of the advisory 
opinions. Jbid., Series A, Nos. 1, 2, 10, 11, 12, 20, 21, and 23. 

79 Tbid., Series A, No. 10. 

8° In judgment No. 2, regarding the Mavrommatis Palestine Concessions, the decision was 
taken by a vote of seven against five. The vote of ad hoc Judge Caloyanni of Greece was cast 
in favor of the decision rendered. Jbid., Series A, No. 2. 
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and the District of Gex dissenting opinions were given by six of the twelve 
judges, including ad hoc Judge Dreyfus, but their dissent did not apply to 
the operative part of the order.*! 

There has been a marked tendency on the part of nations entitled to 
select ad hoc judges to reappoint the same individuals for successive cases.” 
Only four of the ad hoc judges appointed prior to January 1, 1931, served in 
one case only.** The current practice in this respect mitigates the disad- 
vantages which were anticipated by some of the Committee of Jurists of 
1920, who questioned the wisdom of allowing judges to act for single cases. * 

The manner in which disputant states have taken advantage of the 
privilege of selecting judges of their respective nationalities in court, suggests 
that the provisions of Article 31 of the Statute possess a distinctly practical 
merit. Furthermore, the actual operation of the system indicates that the 
work of the court has not been hampered by the participation of judges 
representing litigant states. In fact, it is probable that national judges 
have contributed positively to the achievements of the court through their 
representation of the legal systems of states in dispute, and that by their 
efforts they have increased the confidence of nations in the tribunal. 

%! Publications of the Permanent Court of International Justice, Series A, No. 24. 

8 M. Rostoworowski has served as ad hoc judge for Poland four times in judgments Nos. 
6,7,12and16. M.Ehrlick has been appointed three times by Poland in judgments Nos. 8, 11 
and 13, and once for advisory opinion No. 15. Germany has appointed M. Schiicking in 
judgments Nos. 6, 7, 8, 11 and 13. Greece selected M. Caloyanni for judgments Nos. 2, 5, 
and 10, and for advisory opinion No. 17. 

8 These were Feizi-Daim Bey (judgment No. 9), M. Novacovitch (judgment No. 14), 
M. Bruns (advisory opinion No. 15), and M. Papazoff (advisory opinion No. 17). 

* M. De Lapradelle believed it unwise to allow judges to act for single cases. Procés- 
Verbaux of the Committee, p. 172. 


THE INTERNATIONAL TECHNICAL CONSULTING COMMITTEE 
ON RADIO COMMUNICATION 


By IRVIN STEWART 
Treaty Division, Department of State * 


The International Technical Consulting Committee on Radio Communi- 
cation, commonly known as the C.C.I.R. from the initial letters of the 
French title, had its origin in the International Radio Convention signed at 
Washington in 1927.1. The conference which drafted that convention was 
closely divided upon the question of setting up the new committee.2 Those 
delegations which opposed the idea of creating any committee to meet be- 
tween conferences * succeeded in having the text of the article providing for 
the committee drafted so as to limit the powers of the committee far more 
than the proponents of the new body desired. 

Article 33 of the General Regulations annexed to the International Radio 
Convention goes into detail concerning the organization and functioning of 
the committee. The members of the committee are those administrations ! 
and private enterprises > which care to participate in any particular meeting. 
The membership of the committee, therefore, varies from one meeting to 
another. Where the administration of a country is not represented at a 
meeting, the private enterprises of that country are entitled, as a whole, toa 
single vote. Private enterprises of other countries are entitled to participate 
in the discussions, but not to vote. Various private enterprises have sent 
strong delegations to the committee meetings, and those delegations have 
participated most effectively. No votes have been taken at any meeting of 
the committee, and in practice the representatives of private enterprises 
have participated on a footing of equality with those of the administrations. 

The committee is charged with the duty of studying ‘‘ technical and allied” 
questions which relate to radio communications and which have been sub- 


* Technical assistant, American delegation to the second meeting of the C.C.I.R., Copen- 
hagen, 1931. 

1 Article 17 of the Convention and Article 33 of the General Regulations; U. 8. Treaty 
Series No. 767. 

2 See an article entitled ‘‘The International Radiotelegraph Conference of Washington,” 
this JouRNAL, Vol. XXII, p. 27 at p. 45 (Jan. 1928). 

’ It is generally understood that the international radio conferences are to be held at five- 
year intervals. 

4“The term ‘administration’ means a Government administration.” General Regula- 
tions, Art. 1. 

’“‘The term ‘private enterprise’ means any person, company, or corporation which 
operates one or more stations for radio communication.”’ Convention, Art. 1. 
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mitted to it by the participating administrations or private enterprises. 
The regulations state that the committee’s function is limited to giving 
advice on questions which it shall have studied. This advice is transmitted 
to the International Bureau of the Telegraph Union for communication to the 
administrations and private enterprises concerned. [Expenses of each 
meeting are borne in equal parts by the administrations and private enter- 
prises participating in the meeting. 

The administration of the Netherlands was charged by the treaty with 
responsibility for organizing the first meeting of the committee. No provi- 
sion was made for a secretariat. Articles 16 of the Convention and 34 of the 
General Regulations made the International Bureau of the Telegraph Union 
a clearing house for international radio information and placed upon it many 
secretarial duties, but did not make it the secretariat for the committee. 
Questions to be studied by the committee were required to be sent to the 
administration organizing the meeting. The machinery of the bureau was 
too valuable not to be employed in connection with the meetings of the 
committee, however, and in practice the organizing administration has 
created a secretariat for each meeting, with the personnel of the bureau an 
integral part of that secretariat. Meetings of the committee are held at 
two-year intervals. 

The committee has held two meetings. The first was called by the Nether- 
lands Government as was provided for in Article 33. It met at The Hague, 
September 18—October 2, 1929.6 The second meeting was held at Copen- 
hagen, May 27-June 8, 1931. At the closing plenary session of the Copen- 
hagen meeting, the committee accepted the invitation of the Portuguese 
Government to hold the third meeting in Portugal. No date for the meeting 
has been set, but presumably it will be held some time in 1933, unless the 
International Radio Conference which is scheduled to meet in Madrid in 
September, 1932, alters the conventional basis of the committee’s existence 
and meetings. 

One feature of the first two meetings was that participation by adminis- 
trations was not limited to those which were parties to the Washington 
Convention. Among others in the class, the Union of Soviet Socialist Re- 
publics, which did not participate in the framing of the Washington Conven- 
tion and which has declined to accept its provisions, and France, which 
signed the convention but has never ratified it, participated actively in both 
meetings. 

While most of the questions on the agenda of the first meeting of the 


* The report of the American delegation to the meeting, together with an English transla- 
ton of the documents resulting from the meeting, was published by the State Department 
as its Publication No. 105. The International Bureau of the Telegraph Union published the 
opinions of the committee under the title C.C.J.R.-Avis émis par le comité (La Haye, 1929), 
and the documents of the meeting under the title C.C.J.R.—Documents de la 1"° réunion du 
comité (La Haye, 1929). 
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committee were technical in character, it was necessary for the committee 
to take steps for its own organization. In the formulation of the so-called 
“organization regulations”? there was a difference of opinion which cor- 
responded somewhat closely to that which was manifested at Washington,’ 
One group of delegations favored a liberal interpretation of the Washington 
provisions—an interpretation so liberal that others felt that it constituted a 
complete disregard of the treaty text. Another group favored a more strict 
construction of the treaty. To explain this divergence, it is necessary to 
digress for a moment. 

The need for international agreement with regard to radio arises primarily 
from the fundamental fact of radio interference. While it is not possible to 
eliminate interference, it is possible to minimize it by international agree- 
ment supplemented by efficient administration and an observance of proper 
technical standards. The international agreement necessarily must be in 
general terms; a legal straight-iacket applied in the conventions of 1906, 
1912 or 1927 would greatly have retarded the growth of radio. With the 
agreement written in general terms, the use of modern equipment and the 
application of latest technical and engineering information makes possible a 
progressive reduction in interference. Or, more accurately to reflect what 
has actually happened, it makes possible the accommodation of an increas- 
ingly large number of stations all over the world without materially increas- 
ing interference. 

Obviously, engineering standards cannot properly be written into a radio 
convention. The difficulty of obtaining general use of those standards was 
one of the factors leading to the creation of the C.C.I.R. Proponents of the 
measure felt that an opinion of the C.C.I.R.—without any binding effect 
of its own, it is true—by virtue of its adoption by a body including leading 
radio technicians from all over the world, would be followed voluntarily. 
The fact that the C.C.I.R. has possibilities as an international radio clinic, 
at which advice may be obtained at a nominal fee, may not have been without 
its influence. 

Opponents of the C.C.I.R. have believed that any administration or com- 
pany which desires information as to the latest technical developments and 
engineering standards can obtain it from the very voluminous and widespread 
literature on the subject. They have been influenced also by the possibility 
that the committee, once in existence, might increase its powers and perhaps 
come to constitute a check upon radio development. 

All of these considerations and many others undoubtedly played a part 
in the first meeting of the committee, and particularly in the drafting of the 
organization regulations. The meeting was to last only fifteen days, includ- 
ing Sundays, and there were sixteen topics on the agenda. More time ap- 


7 See the reports of the various meetings of the organization committee, State Department 
Publication No. 105, pp. 362-399. 
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peared to be necessary than was available; and the suggestion of permanent 
committees followed naturally. There was a sharp joinder of issue on this 
point, opponents of the plan to set up permanent committees arguing 
strongly—and as events proved, successfully—that each meeting of the 
committee was complete in itself and that, with the adjournment of the 
committee, there was no basis for the performance of additional acts 
in the name of the committee or under its authority. This interpretation 
of the Washington provisions was adopted as the basis for the organization 
regulations. 

The organization regulations provide two methods of studying questions, 
one for questions which one meeting of the committee places upon the agenda 
of the succeeding meeting, and the second for questions proposed after the 
end of a meeting. For each question in the first group a ‘“‘centralizing ad- 
ministration”’ is named, together with as many “collaborating administra- 
tions’”’ as may choose to volunteer to aid in the study of the question. At the 
end of the first meeting of the C.C.I.R. there were seven questions in the 
first group. The United States centralized the study of two of these and 
collaborated in the study of the remaining five.° 

While the organization regulations do not specifically so provide, it was 
assumed that each collaborating administration upon completion of its 
study of a question would send the results to the centralizing administration. 
The latter would prepare its own study, making use of those of the collaborat- 
ing administrations. It was expected that all of the studies would then be 
sent to the administration organizing the next meeting, and that the latter in 
turn would distribute them to the interested administrations and companies 
through the medium of the International Bureau of the Telegraph Union. 
No time limit was fixed for the various steps in this process. Administra- 
tions other than the collaborating administrations were to send their studies 
to the organizing administration. 

New questions proposed by administrations or companies subsequent to 
the end of a meeting were likewise to be sent to the organizing administration. 
No limits with respect to time of submission or number or types of questions 
to be submitted were set. Further, no machinery for the codrdination 
of the study of questions submitted after the adjournment of a meeting 
was provided. 

In practice, a number of difficulties resulted from the operation of the 
organization regulations. Questions 24 and 25 on the agenda of the Copen- 
hagen meeting were submitted so late that they were first seen by the United 


* The preamble to the first opinion of the C.C.I.R. states that “It is neither necessary 
hor possible, under the General Regulations, to set up permanent bodies for the study of 
questions on the program of meetings of the C.C.I. R.”  Ibid., p. 505. 

* The Copenhagen meeting referred 14 questions to the third meeting of the committee. 


The United States agreed to collaborate on all of these, but will not centralize the study of 
any. 
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States delegation after its arrival in Copenhagen. Some collaborating ad- 
ministrations sent the results of their studies directly to the organizing 
administration for distribution, without submitting them to the administra- 
tions charged with the responsibility of centralizing the studies. Reports by 
the collaborators in some cases were sent to the centralizing administra- 
tion too late for adequate study before the latter felt that its own report 
should be sent to the organizing administration. In some cases the report 
of the centralizing administration reflected strongly the views of its authors, 
perhaps at the expense of too little consideration of the reports of collabo- 
rating administrations. 

Administrations in many cases continued their studies until nearly time for 
the meeting to begin, with a consequent restriction of the time left for the 
circulation of the resulting reports to and their consideration by other ad- 
ministrations and companies. The inevitable result was a deluge of docu- 
ments shortly before the meeting opened. Thus up to the time when the 
United States delegation sailed for the Copenhagen meeting, it had received 
52 documents. Between that date and the opening of the meeting, 119 
additional documents were issued. Four committees were established by 
the meeting, and these set up subcommittees; while members of the various 
delegations were engaged in the work of some of these committees and sub- 
committees and in endeavoring to keep up with the minutes of the others, 
reports on the various questions continued to pour in. 

Under such circumstances, it would be idle to contend that every docu- 
ment received the consideration it deserved. For some delegations the 
problem of mastering the documents was even more serious than appears 
from the above recital. In the communication world, English is the gener- 
ally accepted language. Particularly in radio the technical literature is 
largely in English. Many communication engineers for whom neither 
English nor French is a native language, have English as a second language. 
A meeting such as that of the C.C.I.R. is a gathering of engineers, not of 
diplomats. French as a medium of expression cannot be taken for granted. 
The fact that French was the official language, and the only language in 
which documents were issued, made translations necessary—but no provision 
for translation was made by the secretariat, and the flood of documents in a 
comparatively short time made translations almost impossible. 

Dissatisfaction with the operation of the organization regulations found 
expression in certain of the opinions and new questions resulting from the 
Copenhagen meeting. Opinion No. 30° states that no question may be 
included in the program of a meeting of the C.C.I.R. unless it has been for- 
warded to the organizing administration at least three months before the 
date of the meeting. Opinion No. 32 requires the collaborating adminis- 


10 Opinions of the meeting at The Hague are numbered from 1 to 29; those of the Copen- 
hagen meeting begin with 30 and run through 50. 
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trations to send a copy of their reports to the centralizing administration at 
least five months before the date of the meeting, in order that the latter may 
take those reports into account in its report and proposals. The opinion 
recognizes the right of the collaborating administratious to send their reports 
to the International Bureau of the Telegraph Union as well, in order that 
they may be distributed directly to all interested administrations and com- 
panies. New Question No. 1 calls for another study of the organization 
regulations ‘‘with a view to improving and completing them.”’ This study, 
which the Italian Government agreed to centralize, is to be completed by 
May 1, 1932, and sent to the International Bureau for distribution before 
the International Radio Conference of Madrid. It is understood that this 
study will make provision for a report by each administration on the extent 
to which it has put into effect the opinions of the C.C.I.R. 

A wide difference of opinion as to the membership of the C.C.I.R. ap- 
peared at the Copenhagen meeting. Under Article 35 of the General 
Regulations annexed to the International Radio Convention of 1927, the 
C.C.1.R. is composed of representatives of administrations and of private 
radio operating companies."! Before the first meeting of the committee, 
the Netherlands Government ascertained that there was no objection on the 
part of the governments to the participation in the meeting of the U. I. R. 
(International Broadcasting Union) and the U. R. 8. I. (International 
Scientific Radio Union). It was assumed that neither of these organizations 
came within the provisions of the General Regulations and that therefore 
their participation was by way of an exception to the regulations. At the 
Copenhagen meeting in 1931, in addition to these organizations, others not 
directly covered by the regulations were represented. These were the 
International Consulting Committee on Telegraphic Communications, the 
International Consulting Committee on Long Distance Telephony, and 
the Communications and Transit Section of the League of Nations. 

Mature reflection had convinced at least one delegation that the partici- 
pation of such organizations in the meetings of the committee was a violation 
of the treaty provisions. At the first plenary session at Copenhagen the 
delegation of the United States challenged the right of such organizations to 
be present. In view of their physical presence, the point was not pressed 
at the plenary session. Discussions in the organization committee failed to 
bring agreement on the point. The matter was left for the determination of 
the Madrid Conference by New Question 2 which reads as follows: 


The C.C.I.R. not having reached an agreement on the question as to 
whether or not representatives of international organizations should be 
allowed in the future to take part in its meetings (Art. 2, pars. 1 and 2, 
and Art. 6, par. 5 of the Internal Regulations of the Copenhagen 
meeting 1931) suggests that the participation of said organizations in its 


; « The article uses this term as synonymous with “private enterprise,” which is defined 
in Article 1 of the Convention. See footnote 5, supra. 


r 
f 
n 
d 
e 
e 
e | 


690 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


work—a participation which is not provided for in Article 33 of the 
General Regulations of Washington—be considered by the administra- 
tions before the Madrid Conference, to be the subject of discussions at 
the said conference. 


A profound difference in the interpretation of the scope of the committee’s 
function developed in the discussions of two questions on the agenda at 
Copenhagen. Question 21, proposed by the Danish Government and sup- 
ported by the International Bureau of the Telegraph Union (which is charged 
with the preparation of the Book of Proposals for the Madrid Conference), 
was directed toward the formulation of the opinions of the C.C.I.R. as pro- 
posals for the International Radio Conference which is to meet in Madrid 
in 1932. The supporters of the proposal urged the view that such a formula- 
tion would save the time of the Madrid Conference; ” that by reducing the 
number of proposals (since it would be unnecessary for governments to make 
proposals on points covered by C.C.I.R. proposals) it would make the Book 
of Proposals much easier to handle as well as less costly to print; and that any 
government not approving a particular proposal could submit a different 
proposal on the point. 

The opponents of the plan saw in it an attempt to extend the powers of the 
C.C.1.R. beyond the limits imposed by the Washington convention and 
regulations. According to that view, the opinions of the C.C.I.R. under the 
plain terms of the regulations are merely advice to administrations and 
private enterprises. That advice has no binding effect whatever. Any 
administration is free not to follow the advice given; it should not be em- 
barrassed by being put in the position of having joined in proposing to 
Madrid something which it is not prepared to adopt. Moreover, while 
opinions of the C.C.I.R. are presumed to reflect correct engineering deter- 
minations, proposals for Madrid made by the several governments are based 
also upon political, economic, administrative and other considerations. A 
decision sound from an engineering standpoint might be unwise from an 
economic or political standpoint. Each administration should be given an 
opportunity to examine the C.C.I.R. opinions from all angles before decid- 
ing whether they should go to Madrid. Then, too, it does not follow that a 
technical standard agreed upon today could properly be inserted in an inter- 
national agreement which probably could not be changed within five years, 
and perhaps not for a much longer period. | 

Opinion No. 33, which resulted from the discussions, contains in its pre- 
amble the statement that the C.C.I.R. was not able to reach an ‘‘agreement 
as to whether it may itself present drafts of modifications to the International 
Radio-telegraph Regulations on the basis of opinions it has expressed.”’ The 


12 As the International Telegraph Conference is to meet simultaneously with the Interna- 
tional Radio Conference, and in many cases the same men will represent their governments 
at both conferences, any proposal to reduce the demands upon the time of the delegates 
would have a strong appeal. 
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opinion suggests that the opinions of the Copenhagen meeting should be 
brought to the knowledge of all administrations and companies by the 
International Bureau before July 1, 1931.4. That bureau is also requested 
to publish the opinions of both C.C.I.R. meetings as an appendix to the 
Book of Proposals for the Madrid Conference. The effect of Opinion No. 33 
is that the opinions will be before the delegates to the Madrid Conference, 
but not as proposals of the C.C.I.R. 

The imminence of the Madrid Conference is also reflected in another 
opinion of the meeting. The next meeting of the C.C.I.R. will normally 
not be held until after the Madrid Conference. Much of the preliminary 
research for that meeting, however, will have been completed before the 
Madrid Conference assembles. The desirability of having the results of that 
work available for the Madrid Conference is reflected in Opinion No. 31, 
which requests the centralizing and collaborating administrations to make 
their studies as soon as possible. All proposals ready before May 1, 1932, 
and all questions proposed before that date are to be forwarded to the 
International Bureau to be communicated to all the interested administra- 
tions and private enterprises. While there is no direct statement to that 
effect, there is a clear implication that the material thus circulated will 
be associated by the recipients with the material relating to the Madrid 
Conference. 

The second principal question which involved an interpretation of the 
powers of the C.C.I.R. was that numbered 11 on the program. Proposed 
by the Spanish Government, it read: ‘‘ According to the latest technical 
developments of radio communications, and taking into account the condi- 
tions of propagation, what are the frequency bands best suited to the special 
needs of the various radio services to be carried on?’”’ The brief explanatory 
statement accompanying the question gave an inkling of the wide differences 
to which the discussion of the question might lead. It read: “‘ At the pres- 
ent time, several important services cannot, on the basis of the distribution 
of wave bands made by the Washington Conference, be sufficiently devel- 
oped to cover the essential needs of certain countries.”’ 

The heart of an international radio agreement is the allocation table. 
There it is that the determination is made as to parts of the spectrum which 
each service shall occupy. Shall broadcasting be extended? or the marine 
Services? or fixed services? or aviation? Within any country agreement 
upon the use of the various parts of the spectrum is difficult of attainment; 
internationally the difficulty is multiplied. To a maritime country the mo- 
bile services are more important than they are to one with only a small 
maritime interest. A country well supplied with cable communication may 
see small need of devoting large parts of the spectrum to fixed services. 
Military interests may clash with civil. To the late arrival in the field of 


* This date was set because the final date for the filing of proposals for the Madrid Confer- 
ence had been fixed at August Ist, by the International Bureau. 
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broadcasting, an extension of the broadcast band to enable it to establish 
new, high-powered broadcasting stations seems imperative; to a country 
with a highly developed, well-ordered broadcasting system it is less so. 

Sound engineering principles should most certainly be at the basis of any 
allocation plan. But engineering plays only a part, albeit an important 
part, in the completed picture. 

As might have been expected, Question 11 excited more interest than any 
other on the program of the Copenhagen meeting. More studies were sub- 
mitted upon it than upon any other question; more delegations participated 
in the meetings of the committee in which it was discussed than in the meet- 
ings of any other committee. Once the power of the C.C.I.R. to pass upon 
the question should be admitted, it would be extremely difficult to confine 
the discussion to purely technical aspects. In the course of the debate on 
the committee’s power, it became apparent that it was neither the desire nor 
the purpose of some delegations so to limit the discussion. 

Unanimous agreement was finally reached upon the point that the “ allo- 
cation of frequency bands among the various radio services does not come 
within its [7.e., the C.C.I.R.’s] competence, but must be dealt with at the 
next world conference at Madrid.” To prepare the technical basis for the 
allocation at Madrid, new Question 4 was framed. The purpose of that 
question is well summarized in the statement in the preamble to the question 
that “a systematic study of the conditions of propagation of Hertzian waves 
in the various sections of the frequency spectrum, as well as the technical 
conditions of their use by the various services, is desirable and useful.’’ To 
insure that the study will be solely technical, without reference to economic 
and other considerations (which doubtless will receive proper attention at 
Madrid), a ‘‘ program of studies’ was appended as an annex to the question. 
An examination of that program will show clearly that the study is intended 
to be purely technical." 

The C.C.I.R. was designed as a technical committee. Most of its opinions 
are upon subjects about which the members of the legal profession are not 
qualified to speak.!© The survey given above does not purport to contain 


14 The ‘‘program”’ is directed toward ascertaining the effect on the shape of the waves and 
on the field intensity of a number of factors, including atmospherics, ionization, direct and 
indirect propagation, skip distance, fading, etc.; determining the field intensity necessary 
for aural reception of telegraphy Type Al; and other technical data. 

16 An English translation of the proces verbal of the closing plenary session of the Copen- 
hagen meeting, containing the texts of the opinions adopted and the new questions proposed, 
may be obtained upon application to the Secretary of State. The titles of the opinions and 
questions indicate their character. They are: 


Opinion No. 30. Time limit fixed for sending proposals for the meetings of the C.C.I.R. 

Opinion No. 31. Forwarding of proposals concerning questions not solved and new 
questions. 

Opinion No. 32. Normal procedure for forwarding reports on questions to be studied. 

Opinion No. 33. Propusals of the C.C.I.R. for the International Radiotelegraph Confer- 
ence of Madrid. 
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an estimate of the work of the committee; that is a task for a radio engineer. 
The international lawyer is necessarily interested, however, in any organiza- 
tion which may have a part in the eventual clearing up of the uncertain 
situation in which international radio relations are at present. That, if 
anything, is the justification of the present article—that, plus the fact that at 
Madrid this new international committee will be weighed in the balance. 


Opinion No. 34. Organization of a commercial radiotelephone service between mobile 
stations and the Jand network. 

Opinion No. 35. Codrdination of radiotelephony between fixed stations with telephony 
over the land network. 

Opinion No. 36. Extension of a radiotelephone connection in case of unfavorable radio 
conditions. 

Opinion No. 37. Frequency List. 

Opinion No. 38. Precision in the indication of frequencies and of wave-lengths. 

Opinion No. 39. Assignment of a separate call signal to each frequency used in the fixed 
service. 

Opinion No. 40. Definition of the power of a transmitter. 

Opinion No. 41. Tolerances. 

Opinion No. 42. Definition of terms relating to frequency. Measurement methods of 
comparison of frequency standards. 

Opinion No. 43. Degree of precision of radio frequency meters and frequency indicators. 

Opinion No. 44. Reduction of interference in the shared bands, for frequencies above 
6000 ke. 

Opinion No. 45. Technical methods of stabilization. 

Opinion No. 46. Reduction of non-essential emissions. 

Opinion No. 47. Reduction of the frequency band of a transmitter. 

Opinion No. 48. Suppression of harmonics and permissible tolerance for their intensity. 

Opinion No. 49. Tolerance of overmodulation of radiotelephone transmitters. 

Opinion No. 50. Suppression of negative currents in are transmitters. 

Question 1. Organization regulations for the C.C.I.R. 

Question 2. Admission of representatives of international organizations in the work of 
the C.C.LR. 

Question 3. Study of economic and technical means enabling a mobile station to operate 
with more accuracy on the frequency of any land station with which it wishes to cor- 
respond. 

Question 4. Allocation of frequency bands. 

Question 5. The fixing of permissible tolerances for the intensity of harmonics. Study 
of harmonics of various stations and their action on receivers of various services. 

Question 6. Reduction of parasitic currents in receivers. 

Question 7. Selectivity and stability of receiving apparatus. 

Question 8. Reduction of interference in the shared bands. 

Question 9. Modulated telegraph emissions. 

Question 10. Key clicks. 

Question 11. Study of technical considerations necessary for the establishment of a suit- 
able system of standard frequency transmissions for the checking of wave-meters. 

Question 12. Studies relating to the measurement of noises and voice levels. 

Question 13. Radiotelephony between small vessels and land stations. 

Question 14. Radiotelephony with moving trains. 
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DIPLOMATIC PRIVILEGES AND IMMUNITIES OF AGENTS 
INVESTED WITH FUNCTIONS OF AN 
INTERNATIONAL INTEREST 


By LAWRENCE PREUSS 
University of Michigan 


Recent tendencies toward the reduction of diplomatic privileges and im- 
munities have been justified by the decreasing importance of the causes 
which have contributed to their establishment in their present exaggerated 
extent. The traditional distrust of diplomatic missions as instruments of 
espionage and intrigue has all but vanished, and has been supplanted by an 
appreciation of their functions as agencies for facilitating the pacific inter- 
course of states. The scrupulousness with which the diplomatic character 
is now respected and the growing security of the legal order in most states 
make possible a reduction of diplomatic prerogatives without jeopardizing 
the successful and independent fulfillment of the mission which it is their 
purpose to secure. The widest pretensions to exemption from the authority 
of the receiving state were advanced at precisely those times in which dip- 
lomats were in practice subjected to the greatest amount of interference and 
control. Doctrines of the seventeenth and eighteenth centuries, inspired 
by a reaction against contemporary conditions, have been incorporated into 
the customary law, which has lost its raison d’étre to the extent that the 
historical factors which influenced its growth are no longer operative. The 
need of the envoy for independence exists today no less than formerly, but 
it no longer requires, as a condition of its guarantee, that complete immunity 
from the law and jurisdiction of the receiving state which has found a figura- 
tive expression in the fiction of exterritoriality. As a subject involving few 
of the political factors which have thus far proved to be insurmountable 
obstacles in the way of codification, the law of diplomatic privileges and 
immunities is eminently suited for restatement and amendment in the form 
of a general convention. Such a restatement, if it is not to be retrogressive, 
must be based upon the conception that the receiving state has rights, and 
the sending state duties, which are correlative to the obligations of the state 
of residence and the rights of the appointing state, alone emphasized in the 
existing law. 

The development of public international organizations and the necessity 
of protecting the common interstate interests with which they are charged, 
have resulted in the concession of diplomatic privileges and immunities to 
large and growing classes of the agents through whom these organizations 
exercise their functions. The number of persons thus admitted to the bene- 
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fits of the diplomatic character constitutes for several states a problem of 
serious proportions, and renders desirable either a restrictive amendment of 
the existing law or the establishment for these agents of a special régime 
which will take into account the differences between their situation and that 
of ordinary diplomatic agents.'. In view of the present tendency to as- 
similate agents invested with functions of an international interest to dip- 
lomatic agents, the possibility of such a differentiation would seem to depend 
upon an early attempt at conventional agreement.? Maintenance of their 
present identity of treatment furnishes an additional argument for a general 
restatement of diplomatic privileges and immunities, and for their reduction 
to the minimum necessary under modern conditions in order to protect their 
beneficiaries in the independent fulfillment of their missions. 

Among the non-diplomatic agents to whom diplomatic privileges and 
immunities have been conceded, it is necessary to distinguish the delegates 
of the states members of an international organization from the functionaries 
who are responsible to the organization itself. The legal foundation of the 
special status of members of the former class is identical with that of state 
representatives in international conferences. They differ only in that the 
purposes of international organizations are relatively more permanent than 
are those of ordinary diplomatic conferences. The aim of the organization, 
and not the source of their powers, invests the agents participating in its 
work with an international interest. 

International functionaries, acting in the interests of the collectivity of 
states comprised in an organization, enjoy the benefits of diplomatic privi- 
leges and immunities only by virtue of express treaty provision or by the 
concession of the states on whose territories they act. Any further claim 
fio diplomatic treatment rests upon extremely tenuous legal grounds. By 
existing positive law, states alone possess a capacity for legation, that is, for 
international intercourse through agents entitled by international law to 
claim the benefits of the diplomatic character. The doctrine of a funda- 
mental ‘‘right of legation”’ as an exclusive attribute of states is firmly fixed 
in doctrine and has had its influence upon practice, which has not yet recog- 
nized its extension to international organizations. It is noteworthy, how- 
ever, that these organizations have tended to claim diplomatic prerogatives 
for their functionaries even in the absence of conventional grounds, and that 
they have demanded their extension beyond the terms of the agreement by 
which they have been established. In the granting of these demands by 


‘The Committee of Experts for the Progressive Codification of International Law, Report 
to the Council of the League of Nations on the Questions which a. Ripe for Inter- 
national Regulation (cited hereafter as Report), C.196.M.70.1927.V., p. 77; Report of 
M. Diena on Diplomatic Privileges and Immunities, ibid., p. 85; aimee Basdevant, Les 
fonctionnaires internationauz, p. 290 ff. 


? Rey, ‘‘Les immunités des fonctionnaires internationaux,’’ 23 Rev. de Dr. Int. Privé (1928), 
p. 257. 
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the state of residence it is difficult not to see more than a gracious concession. 
A customary law appears to be in the process of formation, by virtue of 
which certain organizations endowed with international personality may 
claim diplomatic standing for their agents as of right. 

The present transitional state of doctrine is reflected in the conception of 
Schiicking and Wehberg, according to which the League of Nations pos- 
sesses, aS a consequence of its personality in international law, certain 
rights not traceable to the Covenant. In qualifying the League as a 
“confederation” they attribute to it the rights and capacities which have 
been characteristic of similar entities in the past, and notably the jus 
foederum and the jus legationis.2 From the point of view of juridical method, 
this reasoning may readily be shown to be invalid in that it attempts to 
draw conclusions concerning the positive law from an hypothesis accepted 
a priort. To classify an entity according to criteria arbitrarily selected is 
not to demonstrate its possession of actual legal rights, unless those rights 
have themselves been included among the qualities determining the classi- 
fication. The significance of the attempt lies in the fact that it exemplifies 
a tendency in doctrine to attribute to international organizations the capaci- 
ties hitherto enjoyed by states alone, while preserving intact the traditional 
dogma as to the subjects of international law through assimilating the two 
types of entities. Through the influence of such conceptions the existing 
law may be altered and developed. Although a strictly positive treatment 
of the status of international functionaries must at present be based solely 
upon a study of treaties and of national legislation, the possibilities of the 
growth of new rules of customary law should not be ignored. 

The present wide extension of diplomatic privileges and immunities to 
international agents is not without historical precedent. The members and 
personnel of the European Commission of the Danube were the first agents 
of this type to be accorded diplomatic prerogatives by international agree- 
ment. Article 53 of the Treaty of Berlin of July 13, 1878, provided that the 
commission should exercise its functions in ‘‘complete independence of the 
territorial authority,” ® a provision which has been confirmed in the Defini- 
tive Statute of the Danube of July 23, 1921.6 The Roumanian Government 
has interpreted its obligations liberally and has, in a general manner, as- 


’ “Als unzweifelbares Rechtssubjekt des Vélkerrechts hat der Bund nach aussen alle 
diejenigen Rechte im Staatverkehr, die souveriinen Gemeinwesen gemeinhin zustehen, auch 
ohne dass die Volkerbundakte ihrer ausdriicklich Erwahnung tun brauchte. ... Der 
Vélkerbund hat das Recht, Gesandte zu schicken und zu empfangen, wie es bisher alle 
Staatenbunde in der Geschichte gehabt haben, obgleich das Statut des Vélkerbundes ganz von 
diesem Rechte schweigt,” Die Satzung des Vélkerbundes kommentiert (2d ed.), pp. 115-116. 

‘ For a discussion of the legal nature of the League in relation to the problems of classifica- 
tion and of international personality, see Spiropolous, Théorie générale du droit international, 
pp. 164-176. 

5 Nouveau Recueil Général, III (2° ser.), p. 449. 

* Art. 5, 26 League of Nations Treaty Series, No. 647, p. 173. 
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similated the members of the commission and its non-Roumanian personnel 
to members of accredited diplomatic missions.” The same Statute of 1921 
constituted the International Commission of the Danube and provided that 
“The property of the International Commission and the persons of the Com- 
missioners are entitled to the privileges and immunities which are accorded 
in peace and war to accredited diplomatic agents.”* After its installation 
upon French soil, the Central Commission for the Navigation of the Rhine 
demanded that it be accorded a standing equivalent to that enjoyed by the 
members of accredited missions. In 1922 the French Government informed 
the commission that, by virtue of its international character, its members 
and agents should benefit by the ‘‘same facilities as though they enjoyed 
diplomatic privileges and immunities.”’® The Statute of the Elbe of 
February 22, 1922, contains the following article: ‘‘The delegates, the Sec- 
retary-General and his assistants will enjoy the usual diplomatic privileges 
and immunities. They, and the persons appointed by the Commission, 
will receive from the riparian States all facilities necessary for the exercise 
of their duties.” !° By the terms of an agreement between Poland and 
Danzig, the president of the Harbor and Waterways Board is granted dip- 
lomatic prerogatives and tax exemption. The members of the delegations 
appointed by Poland and Danzig enjoy the same status, but only within 
the territory of the state of which they are not nationals." 

The members and agents of a number of the organizations created at the 
close of the World War for the purpose of executing the treaties of peace 
were accorded the diplomatic character. The convention of June 28, 1919, 
establishing the Interallied Rhineland High Commission provided that the 
members of the commission should enjoy diplomatic privileges and im- 
munities and that the personnel should be exempted from direct taxation.” 
By Article 240 of the Treaty of Versailles Germany agreed to ‘‘accord to 
the members of the (Reparations) Commission and its authorised agents the 


7Thilly, “Commission Européenne et Internationale du Danube,” in De Lapradelle and 
Niboyet, Répertoire de droit international, t. IV, No. 61; Corthésy, ‘‘Commissions fluviales 
internationales,” ibid., No. 52. 

See L. W. Eagle c. Ministére des Finances, Cour de cassation de Roumanie (1924), and 
note by Francis Rey, 23 Rev. de Dr. Int. Privé (1928), p. 127 ff. 

® Article 37. The Statute provides (Article 29) that the functionaries of the commission 
shall be afforded ‘‘all necessary facilities for the accomplishment of their duties.” Despite 
the lack of a conventional obligation, the Czechoslovakian Government conceded immunity 
from direct taxation and customs duties to the functionaries of the commission, with the 
exception of its own nationals (Rey, op. cit., pp. 268-269), and similar exemptions have been 
granted by the Austrian Government to non-nationals since the removal of the seat of the 
commission to Vienna in 1927 (Thilly, op. cit., No. 51). 

* Rey, op. cit., p. 265; Corthésy, op. cit., No. 51. 

% Article 8, 26 L. N. T. S., No. 649, p. 219. 

1 Lewinsky and Wagner, Danziger Staats- und Vélkerrecht, p. 601. The personnel of the 
Polish delegation are assimilated to Danzig officials of equivalent rank. Jbid., p. 375. 

® Art. 3, Strupp, Documents pour servir a l'histoire du droit des gens, t. IV, p. 581. 
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same rights and immunities as are enjoyed in Germany by duly accredited 
agents of friendly Powers.’ Diplomatic treatment for members and 
agents of the mixed arbitral tribunals have been secured by concession of 
the states on whose territories they function." 

The members of international commissions, if appointed by, and re- 
sponsible to, their governments, have some grounds for claiming diplomatic 
immunities by virtue of customary international law. It cannot be said, 
however, that the law is settled. The attitude of the states on whose 
territories they act is, in general, opposed to such a claim, although it is 
acknowledged that special agents and commissioners are entitled to im- 
munity for official acts and to ‘‘the special protection of international law.”’ © 
In the absence of conventional agreement, the functionaries of international] 
commissions have a still weaker claim to diplomatic treatment. The atti- 
tude of the German Government, as shown in its reply to the questionnaire 
issued by the Committee of Experts for the Codification of International 
Law in 1926, appears to express the general view: 


With regard to the status of members of international commissions, 
we might take as our starting point the premise that, if the commission 
has not been established under a formal treaty in which diplomatic 
rights for members of the commission are mentioned, there was no 
intention of granting to these members full diplomatic privileges and 
prerogatives. That being so, the members of the commission could 
only lay claim to such protection as might be necessary to enable them 
to carry out their task, that is to say, exemption from measures of 
constraint against their person, and immunity for their archives and 
possibly their official premises; they would not, however, be exempted 
from jurisdiction." 


Although the concession of diplomatic prerogatives to the members and 
agents of international organizations has become the rule, the functionaries 
of public international unions created before the World War for scientific, 
economic or technical purposes do not, in general, enjoy a special status, 
although claims to diplomatic treatment have been advanced from time to 


18 By decree of April 30, 1920, the French Government made the following concessions: 
the delegates, deputy-delegates, national secretaries-general and the secretary general of the 
commission were granted diplomatic privileges and immunities. The non-French personnel 
of each delegation and of the commission were exempted from direct taxation. Rey, op. 
cit., pp. 261-262. Cf. the Treaty of St. Germain, Art. 186; the Treaty of Trianon, Art. 170; 
and the Treaty of Neuilly, Art. 130. 

4 See, for example, the ordinance of the German Minister of Foreign Affairs of May 11, 
1921, conferring diplomatic privileges and immunities upon the non-German members and 
personnel of the Franco-German Mixed Arbitral Tribunal. Reichsgesetzblatt (1921), p. 690. 

16 Eagleton, “Responsibility of States for the Protection of Foreign Officials,” in this 
JouRNAL, Vol. 19 (1925), p. 303; League of Nations, Official Journal (cited hereafter 8 
O. J.), 1924, p. 524. 

16 Report, p. 135. Cf. Arts. 13 and 14 of the project of a convention on diplomatic 
agents drawn up in 1927 by the International Commission of American Jurists. This 
JouRNAL, Vol. 22 (1928), Supplement, p. 142. 
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time. The International Institute of Agriculture has alone been successful 
in its demands, an Italian law of 1930 having conceded diplomatic privileges 
and immunities to the members of the General Assembly, the Permanent 
Committee, and to the superior functionaries of the institute.'?_ The Swiss 
yovernment, which has resisted the requests of the bureaux at Berne, has 
expressed itself as being unfavorable toward any extension of diplomatic 
prerogatives to the agents of international offices.'* 

In the absence of express treaty provision, there exists no obligation under 
international law to extend diplomatic privileges and immunities to the 
judges of international courts. These prerogatives were first granted to 
functionaries of this type by Article 24 of the Hague Convention of 1899 
establishing the Permanent Court of Arbitration, which provided that ‘‘ The 
members of the Court, in the discharge of their duties and out of their own 
country, enjoy diplomatic privileges and immunities.’”’!’ This provision 
was confirmed in Article 46 of the Hague Convention of 1907,?° and was 
also inserted in the projects for the creation of a Judicial Arbitral Court *! 
and of an International Prize Court.22 Diplomatic standing was also pro- 
vided for the judges of the short-lived Central American Court of Justice, 
established by treaty of December 20, 1907.% 

In view of the constant expansion of the activities of the League of Nations 
and its associated organizations, a study of the diplomatic immunities of 
international functionaries must be largely a commentary upon Article 7, 
paragraph 4 of the Covenant, which provides that “‘ Representatives of the 
Members of the League and officials of the League when engaged on the 
business of the League shall enjoy diplomatic privileges and immunities.’”’ 
It is evident that the text is concerned with two entirely dissimilar types of 
officials. Representatives of the members of the League, who are responsible 
only to the states which appoint them, have a claim to the diplomatic 
character under customary international law. In guaranteeing them this 
standing the Covenant makes no innovation, but confirms a rule which is 
valid in the absence of formal provision. However, the phrase “ Rep- 
reseniatives of the Members of the League” leaves undefined the classes 

7 Basdevant, op. cit., pp. 306-308. 18 Report, p. 248. 

1 Scott, The Hague Conventions and Declarations of 1899 and 1907, p. 60. See Van 
Vollenhoven, “ Diplomatic Privileges of Non-Diplomats,” in this JourNAL, Vol. 19 (1925), 
p. 469 f. 20 Scott, op. cit., loc. cit. 2 Tbid., p. 32. 2 Ibid., p. 192. 

*® Descamps and Renault, Recueil international des traités du X X° sitcle (1907), p. 469. 

See article of the Convention for the Establishment of an International Central American 
Tribunal, Feb. 7, 1923. This Journat, Vol. 17 (1923), Supplement, p. 83. 

The members of the Corridor Arbitral Court (Korridorschiedsgericht) established by the 
German-Polish treaty of April 21, 1926, are granted diplomatic privileges and immunities. 
Lewinsky, “Das Gesandtschafts- und Konsulatsrecht der Freien Stadt Danzig,” 15 Zeitschrift 
Sur Vélkerrecht (1929), p. 51. 

* For the successive stages in the adoption of the present article, see Miller, The Drafting 
of the Covenant, Vol. II, pp. 108, 121, 133, 233, 260, 309, 340, 429, 506, 582, 596, 610, 625, 
635, 650, 660, and 674. 
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of agents who are deemed to possess the ‘‘representative character,’ and 
in this respect the Covenant is no more definite than the customary law to 
which it refers.% Article 7, paragraph 4, applies, in the first place, to the 
delegates of the member states to the Assembly and the Council of the 
League, and to the International Labor Conference.”® By a liberal inter- 
pretation of the Covenant it has been extended to include the delegates to 
conferences convened under the auspices of the League.2?. The Swiss Gov- 
ernment assimilates the above representatives to the heads of accredited 
missions, and accords to members of their families and personnel a position 
equivalent to that enjoyed by members of the missions at Berne.2* The 
significance of Article 7, in so far as it applies to state representatives, seems 
to lie in the fact that it obligates every member of the League to recognize 
the diplomatic character of the delegates of other members attending a meet- 
ing of any League organ or conference within its territory.?° 

A number of states have established permanent delegations at Geneva for 
the purpose of maintaining liaison with the organs of the League, and par- 
ticularly with the Secretariat.*’ Although they apparently fall under the 
classification of ‘‘ Representatives of the Members of the League,’’ the nature 
of their powers and certain divergences from ordinary diplomatic forms as to 
the manner in which they have been instituted, make it difficult to recognize 
the diplomatic character of all of them. There is no formal presentation 
of credentials to the Secretary-General, and in no case is his agréation 
obtained. Since the problems presented by the institution of the permanent 
delegations are unprecedented, it is doubtful whether the question as to 
their status can be solved by a strict juridical interpretation of Article 7 of 
the Covenant. The status of the members of the delegations has not been 
authoritatively settled by any League organ or by agreement with the Swiss 


5 J. Secrétan, Les immunités diplomatiques des représentants des Etats membres et des agents 
de la Société des Nations, p. 13. 

26 On the subject of the connection between the League and the International Labor 
Organization see Publications de la Société des Nations, Rapport de la Premitre Commission, 
Actes de la Troisitme Assemblée, Séances Plénivres, Vol. II, p. 194; and 31 Annuatre de 
V Institut du Droit International (1924), pp. 11-14. 

27 Frei, De la situation juridique des représentants des membres de la Société des Nations et 
de ses agents, pp. 23-25. 

28 For a résumé of Swiss practice see Report, pp. 242-248; and Martin, Les privileges et 
immunités diplomatiques, pp. 162-175. 

9 Frei, op. cit., pp. 46-47; Gonsiorowski, Société des Nations et probleme de la paiz, Vol. 
II, p. 280. 

The Swiss Government has admitted that it is under an international obligation to extend 
diplomatic privileges and immunities to the delegates of non-member states attending 
meetings of League conferences in Switzerland. O. J. (1926), p. 538. 

%0 The origins of the permanent delegations have been described by Pitman B. Potter in 
“Permanent Delegations to the League of Nations,’’ Research Committee of the Geneva 
Office, League of Nations Association (1930). A list of the permanent delegations is given 
on pp. 11-13. 
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Government. By a decree of August 21, 1922, the Federal Council con- 
ferred upon the delegates a standing equivalent to that enjoyed by members 
of the diplomatic corps at Berne.*! The attitude of the Swiss Government, 
as expressed in its reply to the questionnaire on diplomatic privileges and 
immunities issued by the Committee of Experts in 1927, wavered between 
the view that the prerogatives granted to the permanent delegates in practice 
are due to them under the Covenant, and that the delegates are diplomatic 
agents accredited to the League as an international person. The present 
practice of granting full privileges and immunities to delegates invested by 
their governments with recognized diplomatic rank or with an equivalent 
administrative title ‘‘does not prejudge the question whether these rep- 
resentatives actually possess the status of diplomatic agents.”’ 

The principles of customary international law which determine more or 
less exactly the classes of agents who are ‘‘ Representatives of the Members 
of the League”’ are entirely lacking as a means for interpreting the phrase 
“officials of the League.’’ No rule can be drawn from a survey of the earlier 
conventions, for practice and national legislation have tended to supply a 
corrective to the texts, expanding their scope when they have been too 
restrictive in the concession of immunities, and contracting it when they 
have been too liberal.** The general statement of Article 7, paragraph 4, 
has been made precise only through a series of agreements and understand- 
ings between the League and the Swiss Federal Council. The prerogatives 
which have been accorded to the agents of the League, if not based upon a 
strict juridical interpretation of the Covenant, are ample to secure the pur- 
pose which it was intended to achieve. Through assimilating the func- 
tionaries of the League to the members of corresponding rank belonging to 
the missions at Berne, a practical solution has been reached which agrees 
closely with the predominant trend in doctrine. 

The first accord between the League and the Swiss Government concerning 
the application of Article 7, paragraph 4, was constituted by a letter of 
July 19, 1921, from the Federal Council to the Secretary-General, and the 
acceptance by the latter of the propositions therein set forth.** By the 
terms of this agreement, the personnel of the Secretariat and of the Inter- 
national Labor Office are divided into two classes, corresponding to those 
into which are grouped the members and personnel of missions accredited 
in Switzerland. The first or ‘‘exterritorial’’ category comprises those 


1 Frei, op. cit., p. 97. In 1926 the Tribunal of First Instance of Geneva dismissed a civil 
suit against the permanent delegate of Jugoslavia, holding that he was entitled, by virtue 
of the decree of 1922, to the same jurisdictional immunities as those accorded to the heads of 
diplomatic missions accredited in Switzerland. V...¢c.D.. . ,54Clunet (1927), p. 1175. 

® Report, p. 249. 33 Rey, op. cit., p. 444. 

4 Apercu du régime provisoire applicable a la Société des Nations et 4 son personnel résidant 
@ Genéve, Département de Justice et de Police de la République et Canton de Genéve (1922). 
Résumé in Schiicking and Wehberg, op. cit., pp. 384-385, and extracts in 31 Annuaire de 
Institut de Droit International (1924), pp. 15-16. 
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agents who, by their rank and attributions, correspond to public functionaries, 
and has, in practice, been deemed to include the following members of the 
Secretariat: The Secretary-General, Deputy Secretary-General, the Under 
Secretaries-General, chiefs of section and of service, and the members of 
section of categories A and B and of the intermediate class, and those as- 
similated.** The second category is composed of the ‘‘technical or manual 
personnel,’’ and includes those who, although not assimilable to public 
functionaries, are engaged and salaried by the League and are in the exclusive 
service of the Secretariat or of the International Labor Office. 

In addition to the agents included in the Secretariat or in the personnel of 
the International Labor Office, officials appointed by the organs of the League 
to membership in the various advisory or technical organizations associated 
with the League, or to act on missions beyond the seat of the League, are 
admitted to the benefits of Article 7, paragraph 4, of the Covenant. Thus, 
for example, the members of the Permanent Mandates Commission, of the 
Governing Commission of the Saar, and the High Commissioner for Danzig, 
are Officials of the League, appointed by the Council and acting under its 
control.** In the case of several of the associated organizations of the League, 
the diplomatic privileges and immunities of the higher functionaries have 


been explicitly recognized.*” 
The provisional agreement of 1921 was supplemented in 1926 by a modus 


% At the present time there appear to be about 225 persons included in the ‘‘exterritorial”’ 
personnel of the Secretariat. Corresponding officials of the International Labor Office, 
numbering about 200 persons, belong to the first category. See R. Secrétan, ‘‘ Les priviléges 
et immunités des agents de la Société des Nations,” 20 Rev. de Dr. Int. Privé (1925), pp. 4-5; 
J. Secrétan, op. cit., p. 538; and Ottlik, Annuaire de la Société des Nations (1930), pp. 113, 263. 

The families of officials of the League share the condition of the head of the family if they 
live with him and are without profession at Geneva. 

36 J. Secrétan, op. cit., pp. 42-43. In some cases doubt arises as to whether a given official 
is a representative of a member of the League or a true international functionary. The 
difficulty may be illustrated by the question as to the status of the members of the Governing 
Body of the International Labor Office who are chosen by the workers’ and employers’ 
delegates to the Labor Conference. It appears that they are to be deemed “‘officials of the 
League”’ in that they are appointed by two electoral groups designated for the purpose, and 
do not act under the control of their governments. It appears also that members of the 
Advisory and Technical Commission on Communications and Transit are likewise agents 
of the League, since they act in the general interests of the League, their designation by 
states being only a method of election. 

As to the status of members of commissions of inquiry and investigation and of arbitral 
tribunals appointed by organs of the League, see 31 Annuaire de l'Institut de Droit Inter- 
national (1924), p. 108; Schiicking and Wehberg, op. cit., 383; J. Secrétan, ‘‘ Agents de la 
Société des Nations,” in De Lapradelle and Niboyet, Répertoire de Droit International, Vol. I, 
pp. 319-320; O. J. (1921), p. 29; ibid. (1924), pp. 1349, 1594; ibid. (1925), p. 147. 

37 Internal Regulations of the International Institute for Intellectual Co-operation, O. J. 
(1925), p. 1466; Internal Regulations of the Institute for the Unification of Private Law, 
Art. 15, O. J. (1928), p. 1752; General and Administrative Regulations of the International 
Educational Cinematographic Institute, Art. 45, O. J. (1929), p. 163. 
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vivendi concluded by the Secretary-General and the Swiss Federal Council. 
The new agreement terminated a controversy of several years’ standing 
which arose as the result of the repeal of the cantonal law of June 14, 1921, 
which accorded exemption from direct taxation on their official salaries to 
agents of the League of Swiss nationality.** Although the modus vivendi did 
not purport to be based upon a juridical interpretation of Article 7, the pro- 
visions on fiscal immunities incorporated the view of the Secretary-General 
that exemption from direct taxation, at least of official salaries, is included 
within the diplomatic immunities which may be demanded as of right, even 
in the case of regnicoles.*® Since the agreement of 1926 did not abrogate 
that of 1921, both arrangements may be considered together in examining in 
detail the juridical status of League officials in Switzerland. 

The agreements between the League and the Federal Council are based 
upon the principle that agents of the League are assimilated, as to their 
privileges and immunities, to the members of corresponding rank belonging 
to the diplomatic missions accredited at Berne. Although this practical 
solution of the problem has been criticized on the ground that it exposes the 
position of League agents to the fluctuations of national practice," it is to 
be observed that the assimilation of functionaries of the League to ordinary 
diplomatic officers secures to the advantage of the former certain preroga- 
tives which would be denied them under a strict legal interpretation of 
Article 7, paragraph 4, of the Covenant. In ignoring the distinction be- 
tween the privileges and immunities required by international law and those 
which are granted from motives of courtesy, the Swiss Government has 
accorded to the officials of the League important exemptions which could 
not be demanded as of right under the Covenant. By the present arrange- 
ment the agents of the League have obtained all those privileges and im- 
munities, in excess of the minimum imposed by international law, which 
are granted to the members of diplomatic missions accredited in Switzerland. 
An independent solution of the status of League agents, based on the prin- 
ciple that the prerogatives granted by Article 7 are those which have a 
purely legal foundation, could only result in a reduction of the special stand- 
ing now granted.*! 

Adopting the same classification as that used for grouping the personnel 
of the missions at Berne, the agreements divide the agents of the League into 
the ‘“exterritorial” and ‘‘non-exterritorial’’ categories, as has been noted. 
This division into categories and the granting of a different standing to each, 


%Q. J. (1926), p. 1407. The text of the modus vivendi is printed at p. 1422 ff., ibid. 

The controversy concerning the fiscal exemptions of League agents of Swiss nationality 
is reviewed by Francis Déak in 1 Southern California Law Review (1928), pp. 333-336. 

** See the report of M. Titulesco in presenting the agreement to the Council of the League 
(0. J., 1926, p. 1422), and Art. 14 of the modus vivendi. 

931 Annuaire de l'Institut de Droit International (1924), p. 4. 

“Cf. Report, pp. 242, 246-247. 
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corresponds to a practical necessity imposed by the numbers of officials 
entitled to claim the benefits of Article 7, and is justified by an interpretation 
of the text in the light of the customary principles of international law. It 
seems to have been accepted without question that the practical solution 
should take into account the differences between the various grades of League 
officials as to the importance of their functions and their need for inde- 
pendence, and that there should be a corresponding differentiation in their 
treatment. The present division is based upon the distinction made in inter- 
national practice between the diplomatic and the auxiliary personnel of mis- 
sions. If there has been doubt as to what classes of officials are entitled to 
membership in the first category, it must be remembered that the line of divi- 
sion isimperfectly drawnin the customary law upon which the agreements rest. 

The provisional agreement of 1921 accords to the members of the first 
category the privilege of inviolability “‘in the technical acceptation which 
international law gives to this word.’”’ The uncertainty of the content of 
inviolability in the customary law leaves the scope of this provision unde- 
termined. Inviolability is generally held to include a right to exemption 
from acts of force or coercion exercised by the authorities of the receiving 
state, subject to certain ill-defined exceptions resulting from the right of 
defense of the state of residence. According to the common conception, 
it includes also a right to protection against offences committed by indi- 
viduals, but it is doubtful whether there exists an obligation to punish 
such offences with specially severe penalties. Where the legal order does 
not fall below the standard of security and effectiveness required by inter- 
national law, it is not believed that a legal right to an increased sanction for 
offences committed against persons invested with inviolability can be sus- 
tained. However, a failure to exercise the special vigilance necessitated by 
the circumstances in order to protect diplomatic agents from offences 
against them, or failure to take all steps reasonably necessary to bring of- 
fenders to justice, engages the international responsibility of the receiving 
state. The duty of “special vigilance,’ together with the obligation to 
refrain from acts of force or coercion against agents of the League, alone 
constitute the international obligations of Switzerland under the terms of 
the provisional agreement guaranteeing the inviolability of members of the 
“‘exterritorial” category.” 

A contrary view was taken by the Federal Assize Court of Switzerland in 
1927, which held that a representative of a member of the League was 
entitled to the protection of Article 43 of the Swiss Penal Code, by which in- 
sults or assaults committed against the heads of accredited diplomatic mis- 
sions are punished with special severity.“* The court held that Article 7, 


“For an analysis of the various meanings of “inviolability’’ based upon a survey of 
national legislation, see Hothorn, “Die vélkerrechtliche Sonderstellung des Gesandten,”’ 14 
Zeitschrift fiir Vélkerrecht (1928), Ergdnzungsheft 3, pp. 10-15. 

48 Confédération suisse c. Ivan de Justh, 22 Rev. de Dr. Int. Privé (1927), p. 550. 
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paragraph 4, had received the force of law in Switzerland, and that it had 
extended the scope of Article 43 of the Penal Code to cover offences com- 
mitted against representatives of members of the League or agents of the 
League. The minority opinion maintained that the Covenant did not have 
the effect of extending the municipal law of Switzerland to new cases, and 
that the obligations under Article 7 were derived solely from international 
law. Since the Covenant grants to officials of the League the same privi- 
leges and immunities as to representatives of the members, the majority 
opinion logically leads to the conclusion that all agents of the League should 
receive the special protection of Article 43 of the Penal Code. Since Article 
43 applies only to the heads of accredited diplomatic missions, this inter- 
pretation would give to the subordinate agents of the League a protection 
denied to counsellors, secretaries and attachés of the missions at Berne. 
This inadmissible conclusion could be avoided only if the representatives of 
the members of the League were assimilated to heads of missions, thus mak- 
ing an unjustified distinction between representatives and officials of the 
League. The conclusion of the dissenting justice is that a state is under 
no obligation of international law to provide specially severe penalties for 
offenses committed against diplomatic officers, and that the purpose of the 
inclusion of such provisions in national legislation is to protect the state 
from the consequences of crimes committed against foreign states upon its 
territory. The decision in the De Justh case appears to go farther than is 
required by international law and the provisional agreement of 1921. It is 
doubtful whether the precedent would be followed if a case involving a sub- 
ordinate agent of the League were to arise. The maximum legal obligation 
which can be demanded of Switzerland under the article of the agreement 
guaranteeing the ‘“‘inviolability’’ of members of the first category is that of 
taking adequate measures for the protection of agents of that class against 
crime and of prosecuting diligently offenses which may have been committed 
against them.“ 

The provision of the 1921 agreement granting ‘‘exterritoriality”’ to the 
personnel of the first category is evidently based upon that contained in the 
project on diplomatic privileges and immunities drawn up by the Institute 
of International Law at its session of 1895, where the term is employed, 
contrary to the general usage, to denote a privilege distinct from jurisdic- 
tional immunity.“ ‘‘Exterritoriality,” in this sense, refers to the right of 

“ Support is given to this view by Article 261 bis of the project of the new Federal Penal 
Code: “‘Beleidigung von Vélkerbundsdelegierten und Beamten des Vélkerbundes: Wer 
einen von einem Mitglied des Vélkerbundes in die Vélkerbundsversammlung oder in den Rat 
delegierten Vertreter 6ffentlich beleidigt, wer den Generalsekretiir des Vilkerbundes oder 
den Direktor des internationalen Arbeitsamtes éffentlich beleidigt, wird mit Gefingnis 


oder mit Busse bestraft.”’ Quoted in J. Seerétan, Les immunités diplomatiques . . . , p. 71, 
note. 


“ Art. 7, Scott, Resolutions of the Institute of International Law dealing with the Law of 
Nations, p. 121. 
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the members of diplomatic missions to “retain their original residence and 
remain subject to the laws of this residence, in so far as the laws and juris- 
diction of the residence apply.’’ As thus expressed, the privilege of exter- 
ritoriality is largely meaningless, and is apparently retained only out of 
deference to tradition. Recognition of the principle that diplomatic 
agents are submitted to the local law in matters not relating to their official 
functions renders superfluous the privilege of ‘‘exterritoriality,’’ and avoids 
the false solutions to which its application in practice tends to lead.* As 
applied to criminal law, the fiction leads to incorrect results, since no state 
is obliged to provide a forum in which its agents may be prosecuted for acts 
committed abroad, although the sending state is internationally responsible 
for their acts. Still less is a state compelled to regard such acts as having 
been committed upon its territory. If the domicile of the sending state is 
not necessarily retained by ordinary diplomatic agents, it is apparent that 
states are under no obligation to consider their nationals who are func- 
tionaries of international organizations as still subject to their laws.‘” 
Immunity from jurisdiction, both civil and criminal, is granted by the 
agreements of 1921 and 1926 to agents of the first category, subject to the 
exceptions which are recognized by international law.*® Members of the 
second category and Swiss nationals of both categories are accorded juris- 
dictional immunity only for official acts accomplished within the limits of 
their attributions. The immunity which is granted in the latter case is not, 
properly speaking, a diplomatic exemption, but belongs to all agents, 
whether diplomatic or otherwise, of an entity which itself possesses exemp- 
tion from jurisdiction.*® The provision in the Covenant which states that 
“officials of the League when engaged on the business of the League shall 
enjoy diplomatic privileges and immunities”’ might have lent itself to the 
restrictive interpretation according to which the jurisdiction of diplomats 
is confined to acts accomplished in an official capacity. The agreements, in 
differentiating diplomatic immunities from immunities for official acts, are 
based upon the conception that exemptions for private acts are alone to be 
reckoned among the immunities which may be termed ‘‘diplomatic”’ in the 
narrower sense. ‘The phrase ‘when engaged on the business of the League” 


“Von Frisch, “‘Gesandten- und Gesandtschaftsrecht,”’ in Strupp, Wérterbuch des Volker- 
rechts und der Diplomatie, Vol. I, p. 401; Strisower, ‘‘L’exterritorialité et ses principales 
applications,” 1 Recueil des Cours de l’ Académie de Droit International (1923), p. 234; Strupp, 
Eléments du droit international public, wniversel, européen et américain (2d ed.), Vol. I, p. 
212; Hothorn, op. cit., pp. 55 ff. 

47 See J. Secrétan, op. cil., pp. 80, 94, 95; Frei, op. cit., pp. 63, 64. 

48 Article 7 of the modus vivendi of 1926 provides that renunciation shall be made by the 
Secretary-General or by the Director of the International Labor Office. 

49 De Visscher, ‘‘ Les gouvernements étrangers en justice,” 3 (3d ser.), Rev. de Dr. Int. et de 
Lég. Comp. (1922), p. 312; Strisower, op. cit., pp. 233-235; Van Praag, Juridiction en droit 
international public, pp. 323, 325; 31 Annuaire de l’ Institut de Droit International (1924), pp. 
9, 10. 
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refers, not to a limitation as to the nature of the acts performed, but to a 
limit in point of time.®° 

The fiscal immunities granted to agents of the League by agreement with 
the Swiss Government have, with the exception of the exemption of official 
salaries, been accorded from courtesy. ‘Their incorporation in the arrange- 
ments, however, has made their maintenance a legal obligation of the Swiss 
Government. By analogy to the exemptions granted the members of the 
diplomatic corps at Berne, agents of the first category are exempted from 
direct taxation, except on immovables, but remain subject to the payment of 
indirect taxes and taxes levied in payment of specific services rendered by the 
Government to the taxpayer. Personnel of the second category are exempted 
from taxation on income and from payment of the emergency federal war 
tax. Swiss nationals are granted exemption only upon their official salaries 
derived from the League. Customs exemption on articles imported for their 
personal use or for that of their families is granted to the higher functionaries 
of the League and the International Labor Office, including the directors of 
sections and chiefs of divisions. ‘The other members of the first category are 
exempted only from customs duties on the occasion of their first installation. 
Personnel of the second category and Swiss nationals receive no exemptions.** 

Article 19 of the Statute of the Permanent Court of International Justice, 
which provides that ‘‘The members of the Court, when engaged on the busi- 
ness of the Court, shall enjoy diplomatic privileges and immunities,’’ was 
not made the subject of a comprehensive agreement with the Dutch Govern- 
ment until 1928. Prior to the conclusion of a definitive agreement, the 
fiscal exemptions commonly accorded to the members of accredited missions 
had been granted to the members and agents of the court, and these conces- 
sions, being those of the most immediate importance, probably account for 
the fact that the question of the juridical status of the members of the court 
was not pressed to an earlier solution.» In the exchange of views between 
the President of the court and the Dutch Ministry of Foreign Affairs which 
led to the settlement, the chief subject of contention was the precedence of 
the members of the court. The determination of their juridical status seems 
to have led to little difficulty. In 1922 the Secretary-General of the League, 
in response to an aide-memoire of the Registrar of the court on the subject 
of the precedence of the judges, informed the President that the regulation 
of questions of protocol belonged to the court and the Netherlands Govern- 
ment. No solution of the problem having been reached, the President of 


*° Ray, Commentaire du Pacte de la Société des Nations, p. 291. 

*! Federal Customs Law of November 1, 1925, Article 5. 

® See list of the communications of the Foreign Office to the President of the court con- 
cerning the immunities granted to members of the court and of the registry, Annual Report 
of the Permanent Court of International Justice (Series E, No. 4), p. 59. 


53 Actes et documents relatifs al’ organisation de la Cour (Série D, No. 2), p. 332; O. J. (1922), 
p. 568. 
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the court urged, in an aide-memoire of April 6, 1927, addressed to the Minis- 
try of Foreign Affairs, the necessity of clarifying the position of the judges 
and functionaries of the court and pointed out the inconveniences arising 
from the existing fluctuations in practice.** The precedence offered to the 
members of the court in a note of November 25, 1927, was rejected by the 
court, which voted to refer the question to the Council of the League. The 
propositions of the Dutch Government were held to be unsatisfactory by 
reason of their tendency to assimilate the court to a Dutch institution and 
to grant it a position “scarcely in keeping with the dignity of the Court.” 
The letter of the Registrar to the Secretary-General, requesting the Council 
to consider the question, pointed out the desirability of concluding an agree- 
ment upon the application of Article 19 of the Statute. Before the subject 
had been acted upon, an agreement as to protocol and diplomatic privileges 
and immunities had been reached by an exchange of notes between the Presi- 
dent of the court and the Dutch Foreign Minister on May 22, 1928.°° The 
agreement was in the form of a statement of ‘‘General Principles,’’ supple- 
mented by a ‘“‘ Regulation of Application.”” The Dutch Government recog- 
nized that the members of the court and the Registrar, if not of Dutch 
nationality, should receive the diplomatic privileges and immunities granted 
to the chiefs of missions accredited at The Hague. If of Dutch nationality, 
they should be accorded immunity for their official acts and should be ex- 
empted from direct taxation on their official income. The superior fune- 
tionaries of the court were assimilated, as to their privileges and immunities, 
to the officers of accredited missions in The Netherlands, but Dutch na- 
tionals were granted exemptions only for official actsandincomes.*” In case 
of a violation of the local law by a functionary of the court, the Registrar 
is competent, with the consent of the President, to waive the immunities of 
the person concerned. 

Although the problem of the status of the agent regnicole arises but in- 
frequently at the present time with reference to ordinary diplomatic agents, 
it is one of pressing importance in the case of international functionaries. 
The reception of diplomatic agents who are nationals of the territorial state 
is contrary to general policy, and has been avoided in most cases by a refusal 
of agréation, or, where members of the subordinate personnel are concerned, 
by an understanding that they should not be entitled to claim the benefits 


540. J. (1928), p. 980. 

5 Annual Report of the Permanent Court of International Justice (Series E, No. 4), 
p. 49. 

56Q. J. (1928), pp. 80, 431, 982-987. The text of the agreement is found at p. 985. 

57 The higher functionaries of the court are defined by Article 3 of the Regulation of Appli- 
cation to be the Deputy-Registrar and the drafting secretaries (secrétaires-rédacteurs). 

The wife and unmarried children of members and higher functionaries of the court share 
the status of the head of the family if they live with him and have no occupation. The 
private staffs enjoy the same situation as that accorded the staffs of the heads of accredited 
missions. 
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of the diplomatic character. The same motives of national policy make it 
undesirable that international functionaries should enjoy a special position 
within the territories of the state of which they are nationals. The practical 
solutions concerning their juridical status have almost uniformly provided 
that they shall enjoy diplomatic privileges and immunities only when outside 
their own country. Most generally, the provisions excepting regnicoles 
from the benefits of diplomatic immunities have been incorporated in the 
conventions by which the international organizations have been created, as 
in Article 24 of the Hague Convention of 1899 establishing the Permanent 
Court of Arbitration. Articles 7 of the Covenant and 19 of the Statute of 
the Permanent Court of International Justice make no exceptions as to 
nationals, and presumably none were intended.* The agreements for the 
practical application of the texts in each case have, however, excepted 
functionaries who are nationals of the state of residence from the benefits of 
those privileges and immunities which are peculiarly ‘diplomatic,’ and 
have confined their exemptions to immunity for official acts and from 
taxation on income derived from the League. Inasmuch as the texts make 
no differentiation between functionaries of the League or the Court on the 
basis of their nationality, the agreements made between these organizations 
and the governments of the states in which they have their seats must be 
considered to embody a departure from a strict juridical interpretation of 
the Covenant and of the Statute. The exceptions made in the case of 
regnicoles are equally at variance with the predominant opinion in doctrine, 
which, basing the immunities of international functionaries upon their need 
for independence in the exercise of their functions, holds almost unanimously 
that states, members of an international organization, are not authorized to 
make any distinction between their nationals and those of other states.*® 
The agreements made with the Swiss and Dutch Governments are based, 
in so far as they relate to nationals, upon the practical necessity of securing 


58 The project of the Statute of the Permanent Court prepared by the Advisory Com- 
mittee of Jurists provided that the members of the court should enjoy diplomatic privileges 
and immunities only when outside their own countries. Advisory Committee of Jurists, 
Procés-verbaux of the Proceedings, p. 717. In the report of the sub-committee of the Third 
Commission, adopted by the Assembly on Dec. 9, 1920, the rapporteur (M. Hagerup) stated: 
“The sub-committee has given this Article (19) a wording corresponding to that of Article 
7 of the Covenant, where the question of immunities of officials of the League of Nations 
is dealt with. The sub-committee was of opinion that the question of the situation of judges 
in their own countries should not be prejudiced by the solution adopted.” Documents au 
sujet de mesures prises par le Conseil de la Société des Nations aux termes de Varticle 14 du 
Pacte, p. 208. See also pp. 70, 127, ibid. 

59 See Art. 2, “Resolutions concernant Uinterprétation de Uart. 7 al. 4 du Pacte de la Société 
des Nations,” 31 Annuaire de l'Institut de Droit International (1924), p. 179; Report of the 
Director of the International Labor Office, International Labor Conference, Eighth Session 
(1926), Vol. II, Sec. 25, pp. 51-52; Benet, H. T. P., “Recent Developments Affecting 
Diplomatic Privileges,” XIII (3d ser., Pt. 1), Journal of Comparative Legislation and In- 
ternational Law (1931), p. 84 ff. 
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a modus vivendi acceptable to the state of residence. Considerations of 
expediency can alone supply a justification for the present arrangements. 
From the point of view of doctrine, the refusal to grant diplomatic privileges 
and immunities to nationals cannot be reconciled with the theoretical 
foundation of the special position of international functionaries. If the 
guarantee of immunities is essential to the independence of such officials, 
there can be no valid reason for making a distinction among them on the 
basis of their nationality. If the present arrangements are not incompatible 
with the free exercise of the functions of agents possessing the nationality 
of the state of residence, the raison d’étre for the special position of interna- 
tional functionaries in general is destroyed. 

The differences which characterize the situations of national diplomatic 
agents and of international functionaries have frequently been asserted to 
furnish a reason for a corresponding differentiation in their treatment. 
The grounds upon which a modification of the position of international 
functionaries could be justified would, however, seem to be equally applicable 
as arguments for the reduction of diplomatic immunities in general. Dip- 
lomatic prerogatives, as they have developed in international law, have 
been accorded to the agents of international organizations in order to protect 
the interests with which they are charged from interference by the state of 
residence. If they are granted in more liberal measure than is necessitated 
by the independence which they are designed to safeguard, it is equally true 
that they exist in an exaggerated extent in the case of ordinary diplomatic 
agents. The correct solution for the problem presented by the extension to 
international functionaries of diplomatic immunities lies in a general reduc- 
tion of the special position of both types of agents, and not in a differentiation 
in their treatment. In both cases the theoretical basis of the special position 
now granted is the interest of function, and it is only the influence of tradi- 
tional preconceptions that prevents the general recognition of the principle 
that the international interest has as great a claim to protection as that of 
national states.®° 

® For a contrary view see Hill, ‘Rapport définitif sur les immunités diplomatiques et 


consulaires et immunités @ reconnaitre aux personnes investies de fonctions d’intérét inter- 
national,” Annuaire de l'Institut de Droit International (1927, Vol. I), p. 421 ff. 


EDITORIAL COMMENT 


THE CUSTOMS UNION ADVISORY OPINION 


By a vote of eight! judges to seven,” the Permanent Court of International 
Justice has advised the Council of the League of Nations that the reciprocal 
customs arrangement which Austria and Germany, by an agreement signed 
at Vienna, March 19, 1931, proposed to establish between them, is incom- 
patible with the Geneva Protocol of October 4, 1922, concluded between 
Austria, on the one hand, and a group of guaranteeing Powers, on the other, 
when Austria was granted the so-called League of Nations loan. Seven of 
the majority judges also took the position that the proposed arrangement 
would violate Article 88 of the Treaty of St. Germain; but Judge de Busta- 
mante, who was one of the majority, impliedly differed with his associates on 
this point. The seven judges constituting the minority held that the Vienna 
agreement and the proposed customs arrangement did not violate either the 
Geneva Protocol or the Treaty of St. Germain. Judge Anzilotti, one of the 
majority of eight, wrote a separate opinion, longer than either the majority 
or the minority opinion, in which he rested the case for incompatibility upon 
the second clause of Article 88 of the Treaty of St. Germain, though he 
considered the Geneva Protocol also violated. Before the court’s opinion 
was formally announced, accurate statements of its purport appeared in the 
press, and Austria and Germany were induced to renounce their plan. The 
formal publication of the opinion furnished, however, an official sanction for 
what had been done. 

By the Vienna agreement, Austria and Germany proposed to enter into an 
arrangement to assimilate their customs tariffs and to establish reciprocal 
free trade between themselves. They engaged to maintain their ‘‘inde- 
pendence”’ and separate customs services. The arrangement was to be 
reciprocal, there was to be no fusion of their customs administrations and no 
common fund. They agreed to consult each other, so that treaties which 
each sought to conclude with other nations would not be inconsistent with 
their customs arrangement. An arbitral tribunal was to be established to 
settle controversies arising out of the administration of the plan, the ar- 
rangement could be denounced by either party within three years (and earlier 
under circumstances), and it was to be open to adhesion by any other coun- 


try. 


1 Guerrero (Salvador), Rostworowski (Poland), Fromageot (France), Altamira (Spain), 
Urrutia (Colombia), Negulesco (Roumania), Bustamante (Cuba), and Anzilotti (Italy) con- 
curring specially. 

* Adatci (Japan), Kellogg (United States), Rolin-Jaequemyns (Belgium), Hurst (Great 
Britain), Schiicking (Germany), Van Eysinga (Holland), Wang (China). 
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The question submitted by the Council to the court was: 


Would a régime established between Germany and Austria on the 
basis and within the limits of the principles laid down by the Protocol of 
March 19, 1931, the text of which is annexed to the present request, be 
compatible with Article 88 of the Treaty of Saint-Germain and with 
Protocol No. 1 signed at Geneva on October 4, 1922? 


Article 88 of the Treaty of St. Germain reads: 


The independence of Austria is inalienable otherwise than with the 
consent of the Council of the League of Nations. Consequently, 
Austria undertakes in the absence of the consent of the said Council to 
abstain from any act which might directly or indirectly or by any means 
whatever compromise her independence, particularly, and until her ad- 
mission to membership of the League of Nations, by participation in the 
affairs of another Power. 


The relevant articles of the Geneva Protocol of 1922 read: 


The Government of the Federal Republic of Austria, 

Of the other part, 

Undertakes, in accordance with the terms of Article 88 of the Treaty 
of Saint-Germain, not to alienate its independence; it will abstain from 
any negotiations or from any economic or financial engagement calcu- 
lated directly or indirectly to compromise this independence. 


This undertaking shall not prevent Austria from maintaining, subject 
to the provisions of the Treaty of Saint-Germain, her freedom in the 
matter of customs tariffs and commercial or financial agreements, and, 
in general, in all matters relating to her economic régime or her com- 
mercial relations, provided always that she shall not violate her eco- 
nomic independence by granting to any State a special régime or 
exclusive advantages calculated to threaten this independence. 


The whole issue, as framed both by majority and minority, turned on the 
question whether the proposed customs arrangement alienated or endan- 
gered Austria’s independence. The majority stated that “the only ques- 
tion the Court has to settle is whether, from the point of view of law, Austria 
could, without the consent of the Council, conclude with Germany the cus- 
toms union contemplated in the Vienna Protocol.” 

The majority opinion begins by the following paragraph: 


Austria, owing to her geographical position in central Europe and by 
reason of the profound political changes resulting from the late war, is 
a sensitive point in the European system. Her existence, as determined 
by the Treaties of Peace which were concluded when the war came to 
an end, is an essential feature of the present political settlement which 
has stabilized in Europe the consequences of the break-up of the Austro- 
Hungarian monarchy. 


After defining “independence”’ as the equivalent of separate existence 
with separate organs of government, and admitting that Austrian inde- 
pendence was neither alienated nor endangered as a matter of law, the 
majority nevertheless concluded that the proposed treaty constituted a 
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“special régime”’ calculated to afford Germany ‘‘advantages”’ which are 
“withheld from third Powers,” and that “from the economic standpoint 
adopted by the Geneva Protocol of 1922, it is difficult to maintain that this 
régime is not calculated to threaten economic independence.’ Although 
the majority also state that ‘‘independence”’ is ‘‘one and indivisible’ and do 
not undertake anywhere to define what the concept ‘“‘economic indepen- 
dence”’ might mean, they nevertheless assert, without argument, that, while 
no single article of the proposed treaty could be deemed to threaten Austrian 
independence, yet, taking the arrangement ‘“‘as a whole,’ and possibly in 
application of General Smuts’ theory of “‘holism,”’ it was “calculated to 
threaten’’ Austria’s independence. Why this is so, the majority do not ex- 
plain, though Judge Anzilotti, in his concurring opinion, frankly declares 
that it ‘‘might’’ lead some day to a political union, toward which goal a 
strong political movement in both countries had long been apparent. 

In the light of the conclusions of the majority, the following paragraphs 
from the majority opinion, to which the minority do not fail to call atten- 
tion, are striking: 

It can scarcely be denied that the establishment of this régime does 
not in itself constitute an act alienating Austria’s independence, for 
Austria does not thereby cease, within her own frontiers, to be a sepa- 
rate State, with its own government and administration; and, in view, if 
not of the reciprocity in law, though perhaps not in fact, implied by the 
projected treaty, at all events of the possibility of denouncing the 
treaty, it may be said that legally Austria retains the possibility of exer- 
cising her independence. 

It may even be maintained, if regard be had to the terms of Article 88 
of the Treaty of Peace, that since Austria’s independence is not strictly 
speaking endangered, within the meaning of that article, there would 
not be, from the point of view of law, any inconsistency with that article. 


To the minority, these two paragraphs practically answer the question 
submitted by the Council and contradict the majority’s own conclusion that 
the arrangement was incompatible with the Geneva Protocol. The minority 
object to jumping at such a conclusion without reasoning or argument. 
They maintain that it is a legal and not a political question which was sub- 
mitted, and that nothing before the court justifies them in finding that an 
open customs union such as that contemplated could or even might lead to 
political absorption of one country by the other, a conclusion not sustained 
by most of the precedents, and in this case a matter of pure political specu- 
lation; that Austria had been intentionally left alive and was not to be de- 
prived of the means of existence, as was evident from that part of the Geneva 
Protocol which enabled Austria to maintain “‘her freedom in the matter of 
customs tariffs and commercial or financial agreements, and, in general, in 
all matters relating to her economic régime or her commercial relations’’; 
that by the words ‘‘economic independence”’ in the protocol no further re- 
strictions upon Austria’s independence were intended, were made, or were 


714 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


necessary than are already included within the Treaty of St. Germain; that 
if no single article of the Vienna agreement could be deemed incompatible 
with Austria’s prior engagements, it was difficult to see how the plan ‘‘as a 
whole”’ could be inconsistent therewith; that the purpose of all the treaties 
was to maintain the continued existence of Austria as a separate state, and 
this purpose was in no way impaired by the proposed customs plan, which 
was designed, indeed, to prevent the collapse of Austria; that the plan 
granted no special or exclusive advantages which could imperil Austria’s 
independence, even disregarding the important fact that the proposed ar- 
rangement was open to general adherence; that if the establishment of the 
contemplated customs reciprocity does not threaten Austria’s independence, 
as the majority admitted, it was not the function of the court to suggest 
that the ‘‘consequences resulting from its establishment” could endanger the 
future existence of Austria as a separate state; that neither Germany nor 
Austria foresaw a loss of its independence ‘‘as a consequence” of the pro- 
posed plan; that one cannot attack the customs plan ‘‘as a whole”’ but only 
in its concrete provisions, for no two are alike, and inasmuch as this proposed 
plan in its details admittedly does not impair the independence of either 
state, it is hard to see how its consequences ‘‘so far as can reasonably be fore- 
seen,’ quoting from the majority opinion, could “‘threaten”’ the independ- 
ence of Austria; that if all the military, financial, and economic restric- 
tions imposed upon Austria by the Treaty of St. Germain did not threaten 
her independence, a fortiori a reciprocal customs arrangement voluntarily 
entered upon could not do so. 

Judge Anzilotti, in his concurring opinion, is extremely frank. He ad- 
mits that it is largely a political question which is being decided: ‘ Every- 
thing depends on considerations which are for the most part, if not entirely, 
of a political or economic kind.’’ He admits that the court could refuse to 
render an opinion, but that if it gave one it would have to include both the 
legal and the political questions. He finds the root of Austria’s disability 
to enter the arrangement in her engagement, in the second sentence of Arti- 
cle 88, ‘‘to abstain from any act which might directly or indirectly or by any 
means whatever compromise her independence,” and frankly states that the 
fear of a political union with Germany was always in the minds of the treaty 
makers (a fact of which he takes judicial notice), and that, while the same 
customs union with Czechoslovakia would not be within the restrictions of 
the treaty or of the Geneva Protocol, a customs union with Germany is; 
that Austria’s independence was posited, not for the benefit of Austria, but 
in the interests of the other states of Europe, so that it is, we may infer, a 
penalty on Austria; that Austria was forbidden not only to ‘‘alienate”’ her 
independence but to do anything which could “ place independence in dan- 
ger’’ or ‘‘expose that independence to danger’”’; that even though indepen- 
dence was “formally intact” that might not be enough, for the proposed 
plan was ‘‘susceptible of exposing it to danger”; that while the plan did not 
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now impair Austria’s independence, it might endanger it in the future; that 
whether it is or would be so endangered is a question of fact, political in 
character, which, however, the court may answer, as Judge Anzilotti under- 
takes to do; that “‘it may be asked whether there is not some contradiction 
in requiring that a state should exist and at the same time putting it in a 
position which makes its existence extremely difficult.’”” And while Judge 
Anzilotti admits the contradiction, he nevertheless felt that it was the in- 
tention of the treaty makers to prevent ‘‘economic solidarity’? between 
Germany and Austria, that ‘‘ while economic union does not necessarily lead 
to political union . . . its influence is very decidedly in that direction,” 
and that ‘‘a system of free trade between the two countries’’ would be likely 
‘“‘to turn the scales in favor of”? a wider union. Judge Anzilotti adds, 
philosophically, ‘‘Man’s will, however, has only a limited influence over 
social forces like those which are urging Austria towards fusion with Ger- 
many, and in all probability the consequences of the union would ensue de- 
spite the precautions taken in the Protocol.”’ 

What can one make of all this? Fifteen judges apparently agree that the 
specific plan before them for consideration constituted no impairment of 
Austria’s independence, but eight think that it might eventually lead to some 
such result. Thus a great court, it is respectfully submitted, converts a legal 
question into a political question and decides it on considerations involv- 
ing exclusively political speculation, implying, in addition, an assumption 
that two nations will flagrantly violate their solemn obligations to respect 
Austria’s independence. The prohibition of Austria’s initiative in entering 
upon a customs union with Germany, apparently regardless of its character, 
would seem, indeed, to be the principal violation of Austria’s independence 
herein involved, independence which all the signatories of the peace treaties 
agreed to respect. The admission that a similar customs union with Czecho- 
slovakia would constitute no threat or danger to Austria’s independence, an 
opinion in which the formal majority would presumably have joined Judge 
Anzilotti, indicates how exclusively political the opinion is. 

The Council of the League has thus used the court and the court has 
avowedly permitted itself to be used to achieve a political goal. The opin- 
ion may be ventured that the court might appropriately have declined to 
decide the case or might have decided only that part relating to present 
incompatibility or compatibility as a matter of law, leaving it to the Coun- 
cil to determine whether on political considerations they would forbid the 
plan. For nine years prior to the recent election of judges the court strug- 
gled to maintain its judicial independence, subjected on several occasions 
to temptations by the Council, which, indeed, censured the court for its 
refusal to render an advisory opinion in the Eastern Carelia Case. A ma- 
jority of the court also stood out against the proposal, for which there was 
internal support, that it should even give secret opinions. After the Mosul 
Case, in which Turkey had no judge, the court adopted a rule which provided 
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that even in advisory opinions interested states not represented on the 
court might appoint a judge ad hoc. ‘The action of the court, with its new 
personnel, in confessedly permitting itself to be used as a political instru- 
ment, has created a danger which cannot be minimized. The court has be- 
hind it only public opinion and public confidence, not a sovereign state. 
The weakening of its judicial character threatens its very life. Nor is it 
helpful to suggest that the United states Supreme Court has made political 
decisions. It is a function of the Supreme Court to decide questions of con- 
stitutional law, and these questions often are of a political nature, in the sense 
that one’s opinion upon them is necessarily governed by principles of con- 
stitutional interpretation on which political parties more or less divide. 
The Supreme Court has often refused to decide political questions as such. 
In the Customs Union Case the legal issue, on the record before the court, 
was, as both majority and minority admitted, clear and simple; but the 
court split because the majority avowedly assumed, on the Council’s re- 
quest, to pass upon a political question on speculative forecasts of possible 
political consequences. Under the court as formerly constituted, the exer- 
cise of the advisory function, kept within legal bounds, often played a useful 
part. Pnder the practice now introguced, however, the advisory function 
may well have proved to be an unfortunate experiment, and it is still not too 
late to consider the advisability of transferring that function, which is not in 
any event strictly judicial, to a body of competent jurists, sitting at Geneva, 
who will advise the League of Nations on such questions as it may see fit to 
submit. 

There is another matter which deserves consideration. It will be recalled 
that Italy, France, and Germany have elected judges on the court. Austria 
requested the privilege of appointing a national judge ad hoc, on the ground 
that she was involved in the Treaty of St. Germain and the Geneva Protocol 
of 1922, and not Germany, and that she, therefore, had no common cause 
(cause commune) with Germany. Thereupon Czechoslovakia also asked 
forajudge. Themajority of the court denied both requests. The argument 
of the Austrian Agent differed considerably from that of the German Agent, 
and, in fact, as five of the judges pointed out in a dissenting opinion on Aus- 
tria’s application for a separate judge, Austria was ‘‘a party to the dispute,” 
whereas Germany was not. And yet the one country whose powers and fate 
were under consideration had no representation on the court. The position 
of Austria and Czechoslovakia was not at all analogous. When it is recalled 
that the final decision of the court on the principal question was one of eight 
judges against seven and that the Italian and the French judge were among 
the eight, it is apparent how vital was the decision to exclude an Austrian 
judge from the bench. 

To a person interested in European welfare, the very fact that the legality 
or propriety of such a customs arrangement could be placed in issue, is a 
symbol of European political conditions. Epwin M. BorcHARD 
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THE FRENCH POSITION REGARDING SANCTIONS AND DISARMAMENT 

Two statements given out in the French capital during recent weeks, and 
subsequent utterances of French delegates in the Twelfth Assembly of the 
League of Nations, call attention afresh, and in a more emphatic way than 
ever, to the distinctive and apparently definitive French position regarding 
disarmament and the prerequisites therefor, and to the fundamental and 
unescapable issue in the task of organizing international law and government 
in the world which is involved therein. On July 21st, the French Foreign 
Office published the reply of the Government of the Republic to an inquiry 
from the Secretary’ General of the League of Nations respecting the govern- 
ment’s probable attitude in the Disarmament Conference next year, and on 
August 3lst, Mr. Paul Boncour, Chairman of the Foreign Affairs Committee 
in the Chamber of Deputies, and prospectively a leading French delegate at 
Geneva this fall and next winter, issued a statement urging a certain at- 
tempt at a solution of the problem of peace and disarmament next February, 
a statement later declared by the Quai d’Orsay to represent official French 
opinion. ‘Together the two documents constitute an admirable statement 
of the French position and of the problem in general,,a much more system- 
atic statement than Mr. Tardieu made at London last year and a more forceful 
one. = 

The primary elements of the French position are by now painfully familiar 
to all students of international relations, but certain aspects of that position 
have not been given adequate attention. What is more, students, especially 
American students, perhaps, of the problem have not yet compelled them- 
selves to think the problem through to its last irreducible elements. It is 
time that this central and ineluctable issue should be faced and at least 
mentally settled. 

The French position is based upon the thesis that the nation cannot safely 
disarm unless it is previously given an adequate guarantee of protection for 
its rights by international community action. This guarantee must be 
reliable, and hence must be free from those elements of delay and doubt 
which vitiate the guarantees of the Covenant of the League of Nations. 
Even after such a guarantee the nations cannot be asked to reduce to a plane 
of equality, for differences in geographical and political circumstance must 
be taken into account. And even their reduced armed forces must be avail- 
able to the League for executing the guarantee of security. 

Legally, the French position has no importance today; neither under the 
Covenant nor under any other existing treaties or legal principles are there 
any general obligations of guarantee or disarmament at the present time. 
Logically, the French position may be sound; if the nations desire an effective 
system of international law and government, a state of peace, and progress in 
disarmament, it may be strictly logical that they should take the steps sug- 
gested by Boncour, as suggested at other times by Bourgeois, by Cecil, by 
Wilson, and many other thinking statesmen. Ethically, the policy may be a 
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good one and it might be not only beneficial for the international community 
but advantageous—economically wise, a saving of substance and energy— 
for even Great Britain and the United States. But it is the political aspect of 
the problem which is most urgent just now. 

British and American official policy and popular feeling—public opinion 
so-called—seem resolutely opposed to the French position. The British 
view, expressed more frequently than the American, holds that disarmament 
is the proper path to security and peace. This seems to be, to a large extent, 
a rationalization of a wish, designed to give logical and ethical color to an 
unwillingness to place national armed forces at League disposal or to par- 
ticipate in any system of international sanctions, in view of what it is feared 
will be the cost thereof, objection to the present territorial status in Europe 
and French policy in general, and some fear that any system of sanctions 
would mean the hegemony of French arms on the Continent. But it may be 
admitted that, in part, the British-American position is based on a genuine 
belief that an international system of enforcement would be unworkable, at 
least until some reduction of national armaments has been obtained, and 
otherwise objectionable from a truly international point of view. And sin- 
cere or disingenuous, like the French, the British-American position must be 

“met on its merits. Would not a fifty or seventy-five per cent reduction of 
armaments all around materially increase and even assure security to all, 
without any system of sanctions? 

The French reply carries the argument one stage deeper. Disarmament 
all around without guarantees would, it is held, simply give predominance 
to those nations with the greatest war potential, and not at all abolish the 
competitive and even combatative character of contemporary international 
relations. This predominance might take the form of sudden re-arming, or 
fighting with whatever weapons might be available—in an age of mechanized 
warfare—or it might operate as industrial, commercial, financial, and hence 
political predominance. It is not at all clear that French fear of a sudden 
re-arming and attack is chimerical, but chimerical or not, it is real; with it 
goes something of the second calculation also. Unless international protec- 
tion be given, France intends to hold, by force of her present armaments and 
refusal to agree to reductions, the advantages which those armaments give 
her, vis-a-vis Germany, e.g., potentially greater in economic, military, and 
political strength. 

At this point there seem to remain only two further considerations to be 
taken into account. 

If British-American statesmen remain unconvinced of the logic, the bene- 
fits to their own nations, and the practicability of the international sanctions 
program, it is obviously their task, if possible, to induce, to use a mild term, 
the French to abandon their position. France, contending for her own 
advantage in the whole play of international views and policies, must be met 
on her own ground of such competition, and forced by manoeuvering and by 
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pressure of politics into yielding in whole or in part to the “‘ peace and security 
via disarmament” view. The question of what means of putting pressure 
upon France are available to British and American, not to mention Italian, 
German, and Russian, adherents of this view, lies outside the scope of 
consideration here. 

Finally it may be noted that if France is right in fearing that in a disarmed 
world war potential—or perhaps it should be called peace potential!—would 
be the measure of predominance, then a fortiorz success in securing the estab- 
lishment of an effective system of international sanctions would bring about 
the same situation. In proportion as such a system of sanctions rendered 
competition or combat between nations by arms futile, international com- 
petition in economic power and in the influence based thereon or upon cul- 
tural superiorities would be the order of the day, just as, and even more than, 
in a disarmed world without sanctions. France possibly would be willing to 
face this competition, if protected in her recognized rights, in reliance upon 
her traditions of intellectual and spiritual merit, even including the hazard 
of revision of the status quo by agreement, or possibly even some degree 
of majority control, concessions which she would most certainly have to 
make as a price of protection, and perhaps she would ask nothing better. 
At the present moment she seems, logically and rightly enough under the 
competitive international system which British and American statesmen 
refuse to see replaced by a system of truly organized international govern- 
ment, to be holding to her momentary advantage in terms of armaments and 
alliances. 

This is the problem in international organization posed by the recent 
French utterances and which will demand settlement next year, or the next, 


i is f. 
or the next, until finally met and disposed o ee 


THE ESTRADA DOCTRINE 


The topic of recognition has been much discussed in the United States 
recently. A very high government official and a very eminent American 
international lawyer have lately crossed swords on the question. Yet little 
notice has been taken here of a new doctrine which has stirred the officials, 
editors and scholars south of the Rio Grande.' The new doctrine seems to 
be definitely labelled with the name of Estrada, although ‘La Doctrina 
México,” “‘La Doctrina Mexicana” and “ La Doctrina Ortiz Rubio” have all 
been suggested as titles. The doctrine is contained in some brief ‘ declara- 
tions’? made to the press in Mexico City on September 27, 1930, by the 
Mexican Secretary of Foreign Relations, Sefior Don Genaro Estrada.2 The 
declaration is, in effect, an announcement of instructions sent to the 
diplomatic representatives of Mexico to acquaint them with a new policy 


1 See this JourNAL, p. 805, infra, for book-note reviewing La Opinion Universal sobre La 
Doctrina Estrada. 2 See text of the declaration in this JouRNAL, Supplement, p. 203. 
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of their government. The policy is said to have had the specific endorsement 
of President Ortiz Rubio. 

The declaration begins with several paragraphs containing the Mexican 
Government’s reflections on the practice of recognition of de facto govern- 
ments. Itis stated to be a well-known fact that Mexico has suffered partic- 
ularly from the consequences of the present practice of recognition whereby 
foreign governments assume the prerogative of passing on the legitimacy or 
illegitimacy of governments, thus subordinating national authority to foreign 
opinion. This recognition practice is said to be largely of post-war develop- 
ment and of particular application to the Latin American Republics. After 
careful study of these matters, the Mexican Government announces, it has 
instructed its diplomatic representatives that it will no longer give any 
expression regarding recognition of new governments which come into power 
by coups d’état or revolution. 

The reason for this new policy is the belief that recognition involves 
the assumption of a right to pass critically upon the legal capacity of foreign 
régimes, a right which is derogatory to the sovereignty of other states. 
Consequently, the Mexican Government hereafter will confine itself to 
continuing or withdrawing its diplomatic representatives, and to continuing 
or not continuing to accept diplomatic representatives of other states, as it 
may deem appropriate from time to time, without any regard to accepting 
or not accepting any change of government. In respect of accrediting and 
receiving diplomatic representatives, Mexico will continue to observe the 
established formalities. 

In terms of a factual situation, the Mexican position will apparently be as 
follows: a successful revolution takes place in State X; while other states may 
be considering recognizing or not recognizing the new de facto government, 
Mexico will merely continue its diplomatic representation without expressing 
any opinion as to recognition, vel non. If some circumstance, other than 
the mere change of government, gives umbrage to Mexico, the Mexican 
diplomats will be withdrawn. 

There can be little doubt of the unsatisfactory nature of the existing 
situation regarding the recognition of governments which come into power 
by revolution or coup d’état. With the recent epidemic of revolutionary 
outbursts in Latin America, there has been ample opportunity to appreciate 
this fact. The late Chief Justice Taft, as sole arbitrator in the Tinoco 
arbitration between Great Britain and Costa Rica,’ clearly recognized that 

3 Award in this JourNAL, Vol. 18 (1924), p. 147. The Arbitrator declared: 

“The non-recognition by other nations of a government claiming to be a national person- 
ality, is usually appropriate evidence that it has not attained the independence and control 
entitling it by international law to be classed as such. But when recognition vel non of a 
government is by such nations determined by inquiry, not into its de facto sovereignty and 
complete governmental control, but into its illegitimacy or irregularity of origin, their non- 
recognition loses something of evidential weight on the issue with which those applying the 
Tules of international law are alone concerned.” 
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the practice of basing recognition on constitutional legitimacy instead of on 
actual existence and control of the country, had not as yet been widely 
enough accepted to be acknowledged as having the force of customary law. 
Baty, writing in his usual lucid manner, pointed out several years ago, the 
fallacy of so-called ‘‘de facto recognition” by likening it to the case of the 
teacher who told the little boy his sums were correct if he would be good. 
A Mexican jurist has suggested the analogy of requiring an infant on coming 
of age to secure certificates from other persons before his majority would be 
admitted. 

It is not too much to assert that revolutionary governments in the Spanish 
American Republics, particularly in the Caribbean area, have but slight 
chances of survival if they fail to secure the recognition of foreign states, 
particularly of the United States. It will also be recalled that recently the 
recognition policy of this country required the State Department to pass 
on a disputed question of the interpretation of the Constitution of Nicaragua. 
The familiar Central American treaties concluded in Washington in 1907 
and 1923 have served to increase the difficulties of recognition in that they 
impose additional burdens and confer additional prerogatives on the recog- 
nizing state. Opinions vary as to whether those treaties and the adoption 
of their principles by the Department of State have served to discourage 
revolutions. There can be no doubt that revolutions have not been 
eliminated thereby. 

Theoretically, there is much to be said in favor of the Estrada Doctrine. 
Latin American commentators have emphasized the view that it is desirable 
in that it acknowledges the full sovereignty of the state and eliminates foreign 
interference in the internal affairs of governments which are not constantly 
stable. It has also been argued that the Estrada Doctrine properly assumes 
that diplomatic representatives should be considered as accredited to the 
state and not to the government. In times of revolutionary disturbance a 
foreign state may frequently be called upon to decide whether it owes a duty 
of non-interference to the disturbed state or of support to the threatened 
government. Witness the case of the recent revolution in Brazil, wherein the 
United States proceeded on the latter thesis just before the triumph of 
the revolutionary party which it recognized shortly thereafter. Of course 
the problem is less difficult when the belligerency of the revolutionary 
faction is recognized and the foreign state may be guided by the 
obligations of neutrality. It is said that the Estrada Doctrine is in 
accord with the principles of the continuity of the state and of the 
juridical equality of states. It is argued that governments de facto are 
necessarily de jure and that the Estrada Doctrine admits this reality. 
It is true that this new doctrine gives welcome evidence to the important 

‘Cf. the excellent studies of Raymond Leslie Buell, ‘‘The United States and Central 


American Stability” and “The United States and Central American Revolutions,” Foreign 
Policy Association Reports, Vol. VII, Nos. 9 and 10, July, 1931. 
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distinction between reccgnition of a new state and recognition of a new 
government. 

Practically, the Estrada Doctrine does not remove all difficulties, although 
only a few of the Latin American commentators have remarked on this fact. 
Granted that the diplomatic relations remain unaffected by changes of 
government, with whom are the foreign diplomats to deal? Should they 
continue to carry on their business with the local officials who are in the 
capital, even if the revolutionists are in de facto control of all the rest of the 
country? Should they carry on their business with the revolutionary leaders 
if the latter seize the capital, although the government to which the diplomats 
were originally accredited retains control of all the rest of the country, 
including the seaports? Or should they deal with both sets of officials 
in respect of problems arising in areas in which they respectively exercise 
de facto control? And will the “constitutional” government be quite 
willing that the foreign representatives should deal with revolutionary 
leaders in certain parts of the country? If money payments shculd fall 
due to the state during a revolutionary disturbance, to whom should the 
sums be paid? Probably both factions could be looked to for the satisfaction 
of state obligations and for the protection of foreign interests. The Estrada 
Doctrine will not always save foreign governments from the necessity of 
choosing between rival claimants. Nor, as the Tinoco arbitration showed, 
would the elimination of recognition solve those difficulties which arise from 
the necessity of determining whether the state is bound by obligations in- 
curred by de facto authorities. 

According to South American press reports, the Estrada Doctrine has 
already been put in practice on a number of occasions; there have been 
plenty of opportunities. Unfortunately the writer has not seen any official 
reports covering the details of such applications. It would be interesting 
to know at what moment and under what circumstances the diplomatic 
representatives began to deal with a new set of officials. An Ecuadorian 
writer sees an application of the new Doctrine in the announcement of the 
United States regarding the recent recognition of the revolutionary govern- 
ment in Brazil.® 

Fundamentally, however, the Estrada Doctrine seems to contemplate 
the obliteration of the distinction between change of government by peaceful 
balloting and change of government by revolution or coup d’état. The 
formalities of presenting credentials may be dismissed as relatively unim- 
portant, but the formalities are frequently indicative of underlying reality. 
When a new president is elected in the United States, diplomatic relations 


s“ | This Government [The United States] will be happy to continue with the new 
Government of Brazil the same friendly relations as with its predecessors.’’ Dept. of State, 
Press Releases, Publication No. 129, Nov. 8, 1930, p. 323. Cf. the statement of Secretary 
Hay regarding a change of government in Venezuela in 1899, I Moore, Int. Law Digest, 


p. 236. 
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with other states continue unbroken.’ According to the Estrada Doctrine, 
the same consequences would follow a change of government by 
revolution, whereas at present, some states seem to consider the deposed 
government as having gone out of existence, thus terminating the foreign 
missions. 

It is a far cry to the days when de jure meant de jure divino and any upstart 
republican head of state was merely aruler de facto in the eyes of ‘‘legiti- 
mate’? monarchs. Recognition has become a powerful weapon in the 
hands of the rich and strong state: an essential to the life of a government in 
a weak state. Fervid writers paint lurid pictures of international bankers 
giving orders to government officials as to whether recognition should be 
extended in the interests of bond prices and the value of concessions and 
other investments. That is largely a tale “full of sound and fury, signifying 
nothing.’’ It is not necessary to believe such extravagances in order to 
agree that the most beneficent and well-meaning strong state may err in its 
judgment as to what is best for a small neighbor. President Coolidge told 
the delegates at the Havana Conference in 1928 that the true path to demo- 
cratic progress lay in making one’s own mistakes rather than in having 
others make them for one. The present practice of extending recognition to 
or withholding it from de facto governments for reasons other than those 
governments’ factual control of their countries is not conducive to the smooth 
workings of international affairs; it is not conducive to Pan American amity. 
The Mexican Government deserves credit for suggesting an alternative 


practice. The operation of the Estrada Doctrine should be watched with 
careful interest and an open mind, not alone because it is likely to be dis- 
cussed at the next Inter-American Conference. Meanwhile, Mexico and 
other states which espouse the doctrine would do a great service in making 
public all relevant details regarding its functioning in practice.’ 

C. Jessup 


THE RECALL OF WITNESSES UNDER THE WALSH ACT 
In 1924 one Blackmer, a citizen of the United States and an important 
witness in proceedings to uncover fraudulent oil leases, left the United States 
and took up his residence in France. In 1926 the Congress of the United 
States passed the so-called Walsh Act (An Act Relating to Contempts, 
Chap. 762, 44 U.S. Stat. L. 835) authorizing United States courts to sub- 


6 “The change of a head of state, or the change of its government is not believed to termi- 
nate a foreign mission’’ although “It is the practice of the United States to forward new 
letters of credence accrediting the minister to the new sovereign or head of state in case of a 
change thereof.’’ Hyde, International Law, Vol. I, pp. 730 and 728. 

7 The Instituto Americano de Derecho y Legislacién Comparada contemplates the publica- 
tion of a further volume of comments on the Estrada Doctrine. (See infra, p. 805, for review 
of the first volume.) It is to be hoped that the new volume will contain all the available 
official data. 
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poena a witness outside the United States, the subpoenaed witness “being 
a citizen of the United States or domiciled therein,’’ whenever attendance at 
the trial of a criminal action is desired by the Attorney General or an assist- 
ant or district attorney, or whenever there is neglect or refusal to testify 
abroad in response to letters rogatory. The act provides that the subpoena 
in each case shall be addressed to a United States consul in the country in 
which the witness is found; and it is made the consul’s duty to serve the 
subpoena and make a return, after tendering the witness funds for necessary 
travelling expenses. If the witness neglects or refuses to appear after being 
served, he may be adjudged guilty of contempt and fined not to exceed 
$100,000; and his property in the United States may be seized to satisfy the 
judgment. Notice of contempt proceedings is likewise given the recusant 
witness through the consul.! 

The constitutionality of the Walsh Act has been attacked and upheld 
in the recent case of Blackmer v. United States (April 6, 1931, 49 F. (2d) 
523), decided in the Court of Appeals of the District of Columbia.? Black- 
mer failed to respond to subpoenas issued in connection with the criminal 
prosecution of Fall and Sinclair, was twice adjudged guilty of contempt, was 
fined $60,000 and costs, and a levy was made upon his property in the 
United States as provided in the statute. It was held that Congress has 
power to thus authorize the service of subpoenas upon citizens of the United 
States residing abroad, and that the proceedings authorized were not in con- 
flict with constitutional guaranties intended to protect the accused in a 
criminal prosecution, assure due process of law, and prohibit unreasonable 
searches and seizures or excessive fines. 

There can be little doubt of the international validity of such an assertion 
of jurisdiction over a non-resident national. It is trite to say that the na- 
tional abroad is entitled to protection from and owes allegiance to his govern- 
ment.’ His separation from the home soil leaves him still subject to laws of 
the home state in so far as those laws have been made applicable to him.‘ 
Thus, jurisdiction to entertain civil suits against the person may be founded 


1 For an excellent brief review of the development of legislation, see ‘Compelling the 
Testimony of Absent Witnesses,” 43 Harv. L. Rev. 121. 

2 For comment on the decision of the Supreme Court of the District of Columbia in the 
same case, see 41 Harv. L. Rev. 1067. 

’ “There cannot be a nation without a people. The very idea of a political community, 
such as a nation is, implies an association of persons for the promotion of their general wel- 
fare. Each one of the persons associated becomes a member of the nation formed by the 
association. He owes it allegiance and is entitled to its protection. Allegiance and protec- 
tion are, in this connection, reciprocal obligations. The one is a compensation for the other; 
allegiance for protection and protection for allegiance.”” Minor v. Happersett, 21 Wall. 
162, 165. 

‘ Borchard, The Diplomatic Protection of Citizens Abroad, 21; Fauchille, Traité de Droit 
International Public, I, §433; Holtzendorff, Handbuch des Vélkerrechts, 1, 630; Westlake, 
International Law, 2d ed., I, 213. 
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upon the person’s nationality. Nationals may be punished for crimes 
committed abroad.6 Though domiciled abroad, they may be taxed on the 
income received from their foreign property.?/ They may be recalled for 
military service.’ Surely service as a witness before the courts is a public 
duty which may be required of all nationals, whether residing at home or 
abroad.’ As the court observed in the Blackmer ease, ‘“‘it was as much 
his [Blackmer’s] patriotic duty to yield his testimony in the government’s 
efforts to uncover fraud and punish the guilty as it would be his duty to bear 
arms in defense of his country.”’ !° 

Though indisputably valid from the international point of view, the as- 
sertion of jurisdiction to coerce the performance of witness duty by a non- 
resident national must nevertheless be accomplished in the United States 
within limits set by various constitutional guaranties intended to preserve 
the rights of the people. Thus Congress may not authorize “unreasonable 
searches and seizures.’’!! It may not deprive any person of life, liberty or 
property “without due process of law.’”’ * It may not deny to those accused 
in “criminal prosecutions” the various safeguards which the Constitution 
assures," nor authorize “excessive fines.”’ 

The court concluded in the Blackmer case that the Walsh Act neither 
contemplated nor authorized unreasonable searches and seizures. It was 
satisfied that there had been no denial of due process, pointing out that the 
subpoena, with a tender of reasonable travelling and attendance fees, was 
communicated to Blackmer through the United States consul, that there 
was like communication of the order to show cause in the contempt pro- 
ceedings, and that there was notice by publication of the order for sequestra- 
tion of property.“ The sequestration was regarded as a proceeding quast 
tn rem and hence free from the objections which might have been made to a 

5 Dicey, Conflict of Laws, 4th ed., 396; Goodrich, Conflict of Laws, 139; Beale, “ Jurisdic- 
tion of Courts Over Foreigners,” 26 Harv. L. Rev. 193, 296; American Law Institute, Re- 
statement of the Law of Conflict of Laws (Proposed Final Draft No. 1), §§49, 86; 27 Harv. 
L. Rev. 464. 


6 Trial of Earl Russell [1901] A. C. 446; United States v. Bowman, 260 U. S. 94; France, 
Code of Criminal Procedure, Art. 5; Moore, “Report on Extraterritorial Crime and the 


Collected Papers, 127-128; Dickinson, Cases, 683-691. 

7 Cook v. Tait, 265 U. 8. 47; Levitt, “Income Tax Predicated Upon Citizenship,” 11 Va. 
L. Rev. 607. Cf. United States v. Goelet, 232 U. S. 293. 

§‘‘For the failure to respond to a call to arms after emigration but prior to naturalization, 
the sovereign may, not unreasonably, penalize its disobedient non-resident national by 
depriving him, should its law so provide, of civil or other rights, or of property within its 
control.” Hyde, International Law, I, 668. See also Borchard, op. cit., 21. 

*««The giving of testimony and the attendance upon court or grand jury in order to testify 
are public duties which every person within the jurisdiction of the government is bound to 
perform upon being properly summoned.’ Blair v. United States, 250 U. S. 273, 281. 

1049 F, (2d) 523, 532. 11 Constitution, Amendment IV. 12 Tbid., Amendment V. 

8 Ibid., Amendment VI. 14 Tbid., Amendment VIII. 

6 Cf. Cooke v. United States, 267 U. S. 517, 537. 


Cutting Case,’”’ U. S. For. Rel. (1887) 757, 779; Hyde, International Law, I, 424; Westlake, 
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proceeding in personam against an absent defendant.'® Since contempt 
proceedings are not ‘‘criminal prosecutions,’’ Blackmer was not in a position 
to invoke the safeguards of the Sixth Amendment.'7? The argument that 
the Walsh Act violated the amendment because the process which it pro- 
vided for summoning non-resident witnesses was not made available to the 
accused, as well as to the prosecution, thus depriving the accused of “‘com- 
pulsory process for obtaining witnesses in his favor,’’ was not an argument 
available to the recusant witness in contempt proceedings.'® Considering 
Blackmer’s hostile attitude, the importance of his testimony, and the prob- 
able ineffectiveness of small fines, it was held that the fines imposed were not 
excessive.'® 

Thus the Walsh Act has passed safely, for the time, through the ordeal of 
constitutionality. There will undoubtedly be further ordeals. We are 
advised that Blackmer’s counsel have petitioned the United States Supreme 
Court for writs of certiorari.2°. It is possible that further attacks may be 
made upon the statute in cases presenting slightly different facts. Had 
Blackmer responded to the subpoena and testified, for example, an objection 
entered in behalf of Fall and Sinclair that the act denied them ‘‘compulsory 
process for obtaining witnesses” in their favor would have raised an issue 
which the court was not required to decide in the present case.2’ Had Black- 
mer been a Frenchman domiciled in the United States, instead of a fugitive 
citizen of the United States residing in France, a different and somewhat more 
difficult question would have been presented.” For the present, therefore, it 


16 Cf. Cooper v. Reynolds, 10 Wall. 308; Pennoyer v. Neff, 95 U.S. 714. Cf. also Kempson 
v. Kempson, 63 N. J. Eq. 783. It is not to be doubted that Congress is competent to 
authorize proceedings in personam against non-resident nationals, provided that the require- 
ments of due process are satisfied. Whether it has done soin the Walsh Act, query? Coun- 
sel for the United States conceded that the judgment against Blackmer was not in personam. 

17 “While contempt may be an offense against the law and subject to appropriate punish- 
ment, certain it is that since the formation of our government proceedings to punish such 
offenses have been regarded as sui generis and not ‘criminal prosecutions’ within the Sixth 
Amendment or common understanding.” Myers v. United States, 264 U.S. 95, 104. 

18 See Blair v. United States, 250 U.S. 273. 

19 Cf, Waters-Pierce Oil Co. v. Texas (No. 1), 212 U.S. 86, 111. 

2°U.S. Daily, July 13, 1931, p. 4. 

21 The court pointed out that, while Section 2 of the Walsh Act makes compulsory process 
available only to the prosecution, Section 1 makes the same process available to the accused 
whenever a witness neglects or refuses to testify abroad in response to letters rogatory; 
further, that in a criminal prosecution only the accused may |:ave recourse to letters roga- 
tory. It was suggested, therefore, that the act provides the accused with “substantially 
equal process to that accorded the United States.” 49 F. (2d) 523, 530. May the accused 
demand more than process which is substantially as efficacious as that available to the prose- 
cution? Cf. In re Dillon, 7 Sawy. 561; Moore, Digest, V, 78. But cf. also United States v. 
Heinze, 218 U. S. 532, 545. 

#2 Jurisdiction to entertain civil suits against the person may be founded upon the person’s 
domicile. But whether the local allegiance resulting from domicile will support jurisdiction 
to recall for witness duty, query? 


EDITORIAL COMMENT 727 


is enough to say that the power of Congress to provide for the recall for 
witness duty of United States nationals residing abroad has been successfully 
defended and that procedure for enforcing the recall provided in the Walsh 
Act has survived the test of a determined attack upon its constitutionality. 

If it is proper to recall nationals for witness duty, and if the recall is to be 
exercised effectively, it is difficult to conceive of a more satisfactory way of 
coercing the return than through seizure of property,”® or of a more appro- 
priate method of notifying the national abroad than through the national 
consular service. Seizure of property by the state to coerce the return of a 
non-resident national is an old device tested by use in a variety of circum- 
stances.*4 The consular service provides a well-organized machinery for 
keeping in touch with nationals abroad.” 

In making it the consul’s duty to ‘‘serve’”’ subpoenas, orders, etce., the 
Walsh Act does not authorize, indeed it could not properly authorize, an 
exercise of executive or judicial jurisdiction by a United States officer in a 
foreign country. It merely makes the consul the agent through which a 
department of the United States government communicates with its non- 
resident nationals. The consul acts, in the words of the court in the Black- 
mer case, ‘‘as a mere messenger of the government of the United States.”’ 
The jurisdiction is founded upon allegiance, not upon personal service at a 
place within the territorial jurisdiction of the court. Personal service is 
significant because it provides a form of notice which is amply sufficient to 
satisfy the constitutional requirements of due process of law.?’ It is no 
more an invasion of the territorial jurisdiction of another state than notice 
to a national abroad that he is required to pay a tax or that he has been 
ordered to return for military service.?® 

Epwin D. Dickinson 


RATIFICATION OF LEAGUE OF NATIONS CONVENTIONS 


Perhaps the most striking fact in the history of international law since the 
time of Grotius has been the extraordinary development of conventional law 
since the beginning of the present century. Professor Manley Hudson, in 


* The return of a non-resident national may be coerced by withdrawal of protection, ex- 
patriation, arrest upon return, or forfeiture of property within the control of the state. 
Of these sanctions, forfeiture of property is probably the most humane and the most effica- 
cious. 

* See Bartue and the Duchess of Suffolk’s Case, 2 Dyer, 176b; Knowles v. Luce, Moo. 
(K. B.) 109. 

% See Hyde, International Law, I, 828-832. 

(2d) 523, 528. 

*7 “ Actual service of process outside the state, while of course it cannot enlarge a state’s 
jurisdiction, would seem an essentially fair way of bringing knowledge of a pending suit to 
one who is subject to the jurisdiction.” Goodrich, Conflict of Laws, 139. Cf. McDonald v. 
Mabee, 243 U. S. 90; In re Hendrickson, 40 S. D. 211. 

8 The doubts expressed in 27 Columbia L. Rev. 204, 207-209, seem to be based upon a 
misconception of the function which the consul performs under the Walsh Act. 
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an article published in this JourNAL,! has given a list of 280 conventions, 
accords, protocols, declarations and other international acts, mainly of a 
law-making character, which were concluded between the years 1900 and 
1928. Of these, 166 were concluded since the close of the World War. The 
number has of course greatly increased since 1928 when his article was pub- 
lished. The multiplication of international conventions since the war has 
been due in large measure to the activity of the League of Nations. In fact 
some sixty-five or seventy conventions concluded since the war owe their 
existence directly or indirectly to the League, that is, they have been formu- 
lated and proposed by conferences called by the League or held under its 
auspices. 

It would be misleading, however, if we failed to note the fact that a consid- 
erable number of these conventions have never been ratified and are not 
therefore in force, and that a larger number still have been ratified by only a 
small number of states, in some cases by states of little importance.2 An 
examination of the status of the Inter-American Conventions concluded by 
the Pan American Conferences will show a result still less favorable. Thus 
of the eleven conventions adopted at Havana by the Sixth Pan American 
Conference in 1928, only one has been ratified by as many as eleven states. 
Various American states, among them Argentina, Bolivia, Ecuador, Salva- 
dor, Paraguay and Uruguay, have not ratified any of them.’ 

The failure of numerous states, members of the League, to ratify conven- 
tions concluded under its auspices and recommended for ratification, and the 
long delays in taking action on others, have been the cause of some anxiety 
and even of complaint on the part of the Assembly and Council. Accord- 
ingly, on September 9, 1926, the Assembly adopted a resolution requesting 
the Council to appoint a committee to enquire into the causes of the inaction 
and delays, and to propose a procedure by which the number of signatures, 
ratifications and accessions to such conventions might possibly be increased 
in the future. The committee was appointed in January, 1930, and in May 
of the same year it made a report in which it stated that, while there was no 
reason to be discouraged, since of 59 conventions, agreements and protocols 
which on that date had been concluded under the auspices of the League, 26 
were then in force (a showing not less favorable than that of conventions not 
concluded under League auspices). Nevertheless, the report added, the re- 


1 The Development of International Law since the War, Vol. 22 (1928), pp. 90 et seg. 

2 As to this, see the statistics published in a League document entitled Ratifications of 
agreements and Conventions concluded under the auspices of the League of Nations, A. 6 
(a) September 9, 1930; also a document entitled, Tableaux, Diagrammes et Graphiques, 
montrant l état des signatures, ratifications et adhésions aux accords et Conventions conclus sous 
les auspices de la Société des Nations au 1% Sept. 1930, No. A. 20. 1930. Such a table is now 
published three times a year. 

’ As to the facts, see a document published by the Pan American Union, on the 6th of 
January, 1931, entitled Ratificaciones de las convenciones suscritas en la Sexta Conferencia 
Internacional Americana. 
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sult was by no means what it should have been.t’ Among the causes of the 
delays and failures on the part of states to take action on conventions sub- 
mitted to them, the committee mentioned the lack of sufficient time on the 
part of various governments, already overburdened with other tasks, to 
examine and study the drafts of conventions submitted to them, and especially 
those of a more elaborate, complex and technical character; the want of 
interest on the part of some governments in certain conventions which did 
not affect them or their people directly; the complex procedure of ratifica- 
tion required by the constitutions of some states, particularly those which 
require parliamentary approval; lack of sufficient time for their discussion 
by the parliaments where parliamentary approval is necessary; and the 
necessity in some countries of enacting in advance of ratification the legis- 
lation made necessary by the proposed convention. Other reasons were also 
suggested as being responsible in some cases for the inaction or delays of 
certain states. 

After considering various proposed methods by which the procedure of 
ratification might be accelerated and the number of ratifications augmented, 
the committee recommended a procedure which was approved by the As- 
sembly in October, 1930. Briefly stated, the procedure recommended is 
as follows: each year the Secretary General of the League will request every 
state which has signed but not ratified during the year a general convention, 
to declare its intention in regard to the matter. Those which have neither 
signed nor ratified during the past five years a convention submitted to them 
will be requested to inform the Secretariat whether they are disposed to do 
so, and in case of a negative reply, to state the reasons therefor. Inthe event 
an insufficient number of states have ratified the convention, the Council 
will consider the advisability of calling a new conference with a view to modi- 
fying the convention so as to remove the objection to it. In the second 
place, whenever the conclusion of a convention has been recommended by 
an organ of the League, it will prepare a memorandum explaining the objects 
and advantages of the convention. In case the Council approves the projet, 
it will be submitted to the various governments for their opinion. In the 
light of their responses and observations, the Assembly will decide whether 
it is expedient to request the Council to call a conference to consider the 
projet. In case the decision is in the affirmative, the Council will prepare 
a draft convention based on the responses received from the governments. 
This draft will then be submitted to each government for its opinion and 
observations. On the basis of these responses, the Council will decide 
definitely whether and when the conference shall be called. 

The principal object of the procedure recommended is to secure a larger 
degree of consultation in advance with the various governments in order to 

‘ Its report was published as a League document, No. A. 10. 1930 V. (May 9, 1930). See 
also the Monthly Summary of the League of Nations, Vol. X, No. 9 (Sept., 1930), pp. 171 
and 208 et seq. 
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ascertain whether there is a probability that a proposed convention will 
receive their approval, to obtain their collaboration throughout the prepara- 
tory stage, and to avoid submitting to them definitive projets which as a re- 
sult of the preliminary consultation there is good reason to believe would not 
be generally ratified. Such a procedure would also, it is believed, not only 
insure a more general ratification of League conventions, but would save 
the League from much wasted effort and expense and avoid a possible loss of 
prestige on its part resulting from the preparation and submission to govern- 
ments of conventions of which there is little or no likelihood of ratification. 
By this procedure it is also hoped that the function and utility of the League 
as initiator of international legislation may be increased. It may be added 
that the committee emphasized throughout its report the desirability of 
more thorough preparatory work in the formulation of draft conventions, a 
desirability which was strongly reaffirmed by the Conference on Codifica- 
tion at the Hague in 1930. 
JAMES W. GARNER 


THE INTERNATIONAL CONFERENCE FOR THE 
UNIFICATION OF LAWS ON CHEQUES 

The international unification of the laws on cheques was advanced many 
steps nearer ultimate achievement by the diplomatic conference which met 
at Geneva from February 23 to March 19, 1931. Officially it constituted the 
second session of the Conference for the Unification of the Laws on Bills of 

Exchange, Promissory Notes and Cheques, which met at Geneva, May 
June, 1930, the results of which have already been discussed in this JOURNAL.’ 
The need for a separate conference and separate conventions for the regu- 
lation of cheques is to be found in the content of national legislation upon the 
subject. Systems of legislation outside the Anglo-American sphere require 
separate treatment for cheques because most of them regard the instrument 
as one sui generis and not merely as a demand bill of exchange drawn upon a 
bank or banker. On the other hand, the provisions of the Uniform Negotia- 
ble Instruments Law and of the English Bills of Exchange Act make the 
rules governing bills of exchange payable on demand also applicable to 
cheques, whereas under the various systems prevailing on the continent of 
Europe and in Latin America, this is not the case. In some countries, ¢.g., 
in Austria, Belgium, Denmark, France, Germany, Hungary, Norway and 
Sweden, cheques are the subject of a special statute. Furthermore, under 
certain systems, notably the French and the German, a cheque is in effect an 
order for the repayment or transfer of funds held to the credit of the drawer, 
and hence gives no right arising out of the cheque itself against the drawer or 
prior holders. It is apparent, therefore, that the conventions elaborated in 
1930 for the unification of the laws on bills of exchange would not serve to 
regulate cheques, even with restrictive modifications. The preparatory 

1See Vol. 25 (1931), p. 318. 
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commission therefore wisely determined to follow the precedent of The 
Hague in 1912 in conducting the session on cheques as though it were a 
separate conference. 

Notwithstanding this separation of subject matter, the legislative tech- 
nique adopted for cheques followed that of the 1930 session on bills of 
exchange, and accordingly, instead of one inclusive convention, three con- 
ventions were elaborated and signed at Geneva on March 19, 1931, relating 
to cheques.” 

The signatories undertake to introduce in their respective territories, 
either in one of the original texts (French and English), or in their respective 
national language, the Uniform Law constituting Annex I of Convention 
No. 1. This undertaking may be subject to such reservations as shall be 
notified to the Secretary General of the League at the time of ratification or 
accession, provided the reservations are among those specifically set out in 
Annex II of the convention. These reservations, 31 in all, relate to so many 
possible divergencies in national legislation that one would be inclined to 
doubt the efficacy of the convention as a whole in establishing international 
uniformity, were it not for the fact that the reservations are intended only as 
a catalogue of all the more important national particularisms constituting 
important legislative policy for one or more nations. Sincerity, if not good 
faith, would seem to demand that the number of reservations chosen at the 
time of ratification should be reduced to the lowest practicable. 

The reservations of Annex II include such matters as the right of each state 
to determine the moment at which the drawer must have funds available 
with the drawee, the right of determining the legal effect of certifications and 
other declarations not amounting to acceptance, the right to determine 
whether a cheque may be drawn upon the drawer himself, the right to allow 
the stopping of a cheque even before the expiration of the time for present- 
ment, or to prohibit the stopping even after such expiration, the right to 
dispense with presentment and protest within due time as a condition of 
recourse, and many other questions. Certain reservations can also be made 
effective even after ratification or accession, after ninety days’ notice, and 
certain reservations may even be made effective within two days in excep- 
tional circumstances connected with the rate of exchange of the currency or 
in the case of a moratorium. The motives for many of these reservations 
may be looked for not so much in legislative technique as in the maintenance 
of economic and fiscal policies with which the use of cheques is intimately 
related. In view of the wide number of possible reservations, it would have 
been useful to have incorporated some provision by which a party to the 
convention might notify its intention of conforming to the uniform law al- 
though originally adhering with reservations. Some reservations might 
very well prove later to be unnecessary or undesirable, and a procedure for 


? The conventions are reprinted in League of Nations Official Journal, 12th year, No. 5, 
pp. 795-865. 
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waiving some or all would tend to promote the basic purpose of unification 
and assist progressive conformity. Instead of laying the foundation for a 
gradual reduction of divergencies, the conference preferred to allow the 
Council of the League to decide whether a conference shall be convened for 
the purpose of revision after the convention has been in effect for four years, 
provided six states so request. 

The Uniform Law itself consists of 57 articles. The formalistic system 
has been adopted by which the essential requisites of a cheque and the parties 
by whom and against whom it may be drawn are set forth in detail. Differ- 
ing from the English rule, a cheque cannot be drawn “ without recourse’’ and 
any stipulation by which the drawer releases himself shall be disregarded 
(Art. 12). Another notable difference is the adoption of fixed periods for 
presentment, eight days for inland cheques, twenty or seventy days for 
foreign cheques according to whether the place of issue and the place of pay- 
ment are situated in the same or different continents, with a curious excep- 
tion in favor of countries bordering the Mediterranean (Art. 29). On the 
other hand, the English system of ‘‘cross cheques”’ has been adopted, which 
has become part of banking practice almost everywhere. The American 
system of certified cheques is not recognized, at least to the extent that 
certification is equivalent to acceptance as provided by the Negotiable In- 
struments Law (See. 187) of the American States. The doctrine of cover 
(provision) as found in French legislation is left outside the scope of the 
convention (Annex II, Art. 19). 

The conference adopted the practice already followed in regard to bills of 
exchange, of separating provisions upon substantive law from those upon the 
conflict of laws. The numerous possible reservations will leave many diver- 
gencies, and matters collateral to the instrument itself will also give rise to 
conflicts of law. These are covered in Convention No. 2, but even as to 
this, the parties reserved the right not to apply its principles to an obligation 
undertaken outside the territory of any of the parties, or as to any law which 
is not in force in the territory of any of them (Art. 9). 

Convention No. 3 provides that the signatories shall, if necessary, alter 
their stamp laws so that obligations arising out of cheques shall not be 
deemed invalid for lack of stamps, but only suspended until the duties or 
penalties are paid. 

Twenty states had signed all three of the conventions prior to May 1, 
1931.* All nations, whether members of the League or not, may accede to 
the conventions after July 15, 1931. Ratifications must be deposited before 
September 1, 1933, and the conventions come into force when ratified or 
acceded to on behalf of seven nations, three of which must be members of the 
League premanently represented on the Council. 

The rapidly widening use of cheques and their significance in facilitating 
payments and credits in international commerce give an immediate and 

U.S. Treaty Information Series, Bulletin No. 21, p. 15. 
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present significance to the movement for the unification of the laws of 
cheques. The present divergence of legislation has been referred to as 
creating a condition comparable to a Tower of Babel. This is due perhaps 
to the comparatively brief period during which cheques have been in general 
use. Ifthe progress towards complete unification promised by the proposed 
conventions may appear to some to be very modest, it nevertheless represents 
a definite advance which should lead to encouragement in view of the 
magnitude of the task and the number of national legislative prepossessions 
to be overcome. 
ARTHUR K. KUHN 


THE HAGUE ACADEMY OF INTERNATIONAL LAW 


Interest in the Academy of International Law founded in 1923 continues 
toincrease. At the ninth session held in July and August of the present year, 
more than 400 auditors were inscribed, in spite of the general financial de- 
pression which it was believed would lead to a falling off of the attendance. 
This number has been exceeded only twice during the history of the Academy. 
Naturally the Netherlands, as formerly, led with the largest number of 
students (more than 160). Germany, the United States, Poland, France, 
Italy and Belgium followed in the order mentioned. Altogether 34 countries 
were represented among the students in attendance. Of the professions 
represented, that of the law furnished the largest number. Next came 
functionaries of the diplomatic and consular service, judges and university 
professors. 

Several governments have adopted the practice of encouraging by different 
means young men of their countries to take advantage of the facilities which 
the Academy offers in the way of instruction. During the present year the 
German Government sent to the Academy several councillors of legation 
and other functionaries. The Governments of Prussia, Baden and Wur- 
temberg adopted a similar policy. So did the Governments of Poland, 
Turkey, Lithuania, and Czechoslovakia. The Government of Italy offered 
two fellowships to Italian students, and since 1924 the Dutch Government 
has appropriated annually 2000 florins for five fellowships to be awarded by 
the Curatorium to students of non-Dutch nationality. In addition, the 
Curatorium itself offers annually five fellowships with a stipend of 400 
florins each. Several universities and other institutions have likewise 
provided for a certain number of fellowships for their students. 

At the recent session of the Academy, courses were given by 25 professors 
representing ten different countries, the subjects dealt with covering a wide 
range, including public and private international law, criminal law, ad- 
ministrative law, economics, finance, international organization, interna- 
tional jurisprudence, etc. The recently adopted practice of requiring 
professors to prepare in advance for distribution among the students a 
summary or synopsis of their lectures with a brief bibliography, has proved 
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helpful to students who wish to study while in residence at the Hague the 
questions with which the lectures deal. The complaint regarding the delays 
which have heretofore elapsed in the publication of the lectures, it is believed 
will now be removed by a change of publishers for which provision has 
recently been made. 

A new policy has also been adopted in regard to the language in which the 
lectures are to be given. As is well known, this language has heretofore 
been exclusively French. Larlier in the year a petition signed by most of the 
English and American professors who have given lectures at the Academy 
since its opening in 1923, was presented to the Curatorium requesting that 
French and English be made the official languages of the Academy. They 
pointed out that these languages are now on a footing of equality as the 
languages of the League of Nations and the Permanent Court of Interna- 
tional Justice, that the present rule disqualifies a number of English and 
American professors of high professional standing from lecturing at the 
Academy, that many students, especially from the countries of Northern 
Europe and the Orient, understand English better than they do French when 
poorly spoken by English or American professors, and that the introduc- 
tion of English along with French as the language of the Academy would 
probably lead to an increase in the number of students attending the 
Academy. When the petition came before the Curatorium for considera- 
tion a similar claim was advanced on behalf of the German and Italian 
languages. The Curatorium, apparently feeling that their claim was 
equally well founded but that if the use of four languages were authorized it 
would result that certain courses would be attended by only a small group of 
students, declined to approve the Anglo-American proposal in the form in 
which it was made. Nevertheless, the Curatorium decided that, while 
French should continue to be maintained as the principal and official 
language of the Academy, any professor who is unable to give his lectures in 
that language may, with the authorization of the Curatorium, use his own 
language, whether it be English, German or Italian. While this decision 
constitutes a departure in principle from the old rule, it does not, of course, 
fully meet the demand of the petitioners that the English language be placed 
on a footing of equality with French. But the way is now open for excep- 
tions to be made in particular cases, and it is to be hoped that they will be 
made in order that the use of English at least may be tried out. In our 
opinion the experiment is well worth making; if it is not successful, it can be 
abandoned; if it leads to an increase in the usefulness of the Academy, as the 
petitioners claim it will, it can be continued and extended as experience 
justifies. 

James W. GARNER 
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RECENT OPINIONS OF THE GENERAL CLAIMS COMMISSION, UNITED STATES AND 
MEXICO 


The latest volume of opinions of the General Claims Commission, United 
States and Mexico (Oct. 8-Nov. 5, 1930),' presents some interesting cases 
involving complex questions of international law. The tort claims justify a 
brief critical review. 

Article 1 of the Convention of September 8, 1923, provides for the ad- 
judication of ‘all claims for losses or damages originating from acts of offi- 
cials or others acting for either government and resulting in injustice. 0s 
What is meant by “‘resulting in injustice’? If it means ‘‘denial of justice”’ 
as that term is understood in international law, it has an interest for interna- 
tional lawyers. If it means merely wrong, loss, injury, prejudice, ete., it 
would represent a rule more extreme than any municipal system today 
sustains. Certainly in the United States, the state is not liable for all 
injuries caused by officials which result in “‘injustice.”’ The cases in the 
present volume lead one to believe that it is interpreted as “denial of jus- 
tice’’; and yet the occasional suggestion that Mexico is liable ‘‘directly”’ for 
an injury caused by an administrative official, regardless of a denial of 
justice in local remedies, might lead to the inference that international law is 
not the test of Mexico’s liability, but rather some vague rule of municipal 
law, in which the commission decides as would any municipal tribunal. 
This supposition is strengthened by Article 5 of the convention, which, in 
order to afford an ‘‘equitable settlement,” giving claimants “just and 
adequate compensation for their losses,” dispenses with the “general prin- 
ciple of international law that the legal remedies must be exhausted as a 
condition precedent to the validity or allowance of any claim.’”’ Yet what- 
ever the guiding criteria of the commission, municipal or international law, 
the opinions of the commission, especially of Mr. Nielsen, manifest or profess 


ce 


high regard for the rules of international law. 

Only a few of the cases involve initial wrongdoing by officers. In the 
Gordon case? two Mexican officers in a fort engaged in friendly target prac- 
tice on their own account. They placed a target on a low wall, but did not 
notice that there was a ship beyond. Some of the shots went astray and 
painfully injured one of the American engineers on board. ‘The officers were 
prosecuted for the shooting, but were acquitted on the ground that there was 
doubt as to which one fired the damaging shot. The majority of the com- 
mission disallowed the claim, on the ground that the target practice was a 
private unofficial enterprise and that Mexico had taken adequate steps to 
prosecute the officers, although no one was punished. Commissioner Niel- 
sen, in dissenting, thought Mexico should be liable ‘‘directly’’ for the 

1 Opinions of Commissioners under the convention of Sept. 8, 1923. . . . Washington, 


G. P. O., 1931. 178 p. 
? Opinions, 50; this JourNaL, April, 1931 (Vol. 25), p. 380. 
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wrongful shooting, for the lack of ‘‘control”’ of the government in preventing 
the act, because the act was not private but official, and for the failure to 
punish the officers for recklessness in firing. 

In the Kling case* Mexican soldiers fired upon and killed one of a group of 
boisterous young Americans who were shooting their pistols in the air. 
Although the Americans were examined and persuaded to sign a statement 
that they had provoked the disaster, the Mexican soldiers were not appar- 
ently examined and none of them was tried or punished. The commission 
held Mexico liable for the “indiscreet, unnecessary, and unwarranted” 
shooting and for the failure of Mexico to investigate the affair and fix 
liability. 

It is, of course, often difficult to draw a line between personal and official 
acts. On the other hand, not every wrongful act of an official can be 
deemed evidence of a failure of the government to prevent, or evidence of 
governmental international liability. Otherwise, every wrongful act of an 
administrative official within the scope of his authority would automatically 
impose liability on the government. ‘There is no such rule either in munic- 
ipal law or in international law. It is only when the government as an 
administrative system is so negligently constituted as to invite such wrongs, 
or fails to discipline the wrongdoing officer thereafter, thus indicating con- 
nivance, approval, or indifference, that international responsibility can be 
said to arise. Were this not so, a government would become a guarantor of 
the good conduct of its officers on all occasions and would assume toward 
aliens a liability which few, if any, governments assume toward nationals. 
The alien is not extraterritorial, usually, nor is he wrapped in his national 
flag. In the usual case, even of delinquency by officials (except those against 
whom there is no form of municipal relief), the alien must expect to be ob- 
liged to adopt the same methods of recourse for redress as must nationals, 
and it is only when there is a denial of justice in the proceedings that inter- 
national responsibility can be deemed to arise.‘ The abuses to which the 
erroneous view of ‘‘direct”’ international liability for wrongful acts of ad- 
ministrative officials has led was doubtless the main reason for the somewhat 
unjustified protest of the minority against the rules tentatively adopted by 
the Hague Codification Conference that a state is responsible for the wrong- 


’ Opinions, 36; this JourNAL, April, 1931 (Vol. 25), p. 367. 

4 Baldwin (U. 8.) v. Mexico, April 11, 1839, Moore’s Arb. 3126; Wilson (U. 8.) ». Mexico, 
March 3, 1849, ibid., 3021; Medina (U. S.) v. Costa Rica, July 2, 1860, zbid., 2317; Cinecue 
(Mexico) v. United States, July 4, 1868, ibid., 3127; Danford (U. 8S.) v. Spain, Feb. 12, 1871, 
ibid., 3148; Oberlander and Messenger (U. S.) v. Mexico, Mar. 2, 1897, For. Rel. 1907, p. 370; 
Canadian Claims for Refund of Hay Duties (Gt. Brit.) v. United States, Aug. 18, 1910, 
Nielsen’s Rep. 347, this JourRNAL, Vol. 19 (1925), p. 795; R. T. Roy (U. S.) v. Great Britain, 
Nielsen’s Rep. 406 and this JourNAL, tbid., p. 800; De Caro (Italy) v. Venezuela, Feb. 13, 
1903, Ralston, 810; Caroline (U. S.) v. Brazil, Moore’s Dig. VI, 748; Dick (Germany) ». 
United States, For. Rel. 1908, 356; Tunstall (Gt. Brit.) v. United States, 1885, Moore’s Dig. 
VI, 662. 
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EDITORIAL COMMENT 
ful acts of officials within the scope of their function violating znternational 
law,® and for the more vital and disastrous refusal to sign any convention 
unless a rule of equality between national and alien were adopted. 

It may well be that for injurious assaults by officials in the protective 
services, like police and army, a greater degree of liability is incurred, 7.e., 
more drastic disavowal and punishment are required than in the case of other 
administrative officials. Certainly those whose duty it is to prevent wrongs 
have here themselves committed them. Is this failure to protect an automat- 
ic breach of international law, or does it merely give rise to those same means 
of redress which are available to nationals, including criminal punishment of 
the wrong by the state? Had the officers in the Gordon case been punished 
for recklessness, as it is believed they should have been, there would have 
been no legal duty to make a money compensation; so, if the soldiers in the 
Kling case had been adequately prosecuted and perhaps punished for their 
imprudence. Mexico incurred no “direct” liability in the Gordon case, 
even if there were a distinction between ‘‘direct’”’ and “‘indirect”’ liability, as 
Oppenheim seems to believe, but as we venture to doubt. Liability would 
arise in the Kling case for the total lack of any prosecution, and in the Gor- 
don case, for a failure to prosecute on the correct charge, namely, recklessness. 

The “‘control”’ theory would also seem to break down. Although the old 
rule that, to impose liability, officers had to accompany soldiers, was never 
more than a hypothesis, now openly dispensed with by the third Hague 
Convention, its sole purpose must have been to establish governmental 
approval, and that could be repudiated by appropriate disciplinary measures. 
The ‘“‘control’’ theory could only be invoked, it is believed, on the argument 
that the special duty of protection imposed on soldiers makes their tortious 
assaults unimpeachable and unreviewable evidence of a governmental 
failure to prevent, and thus a breach of an international duty to protect—all 
this without a hearing to establish the true facts. There are many prece- 
dents indicating that so heavy a burden of perfection in protective services is 
not imposed on states, and that the breach of duty, if any, is municipal in 
character, to be dealt with accordingly, and under scrutiny for denials of 
justice. Short of that, if indemnity is paid, it must be as a matter of grace 
and not of law. 

In the Tribolet case® an officer of the Mexican army took from his farm 
Mr. Tribolet, suspected of robbery of a stage coach and homicide, and with- 
out trial shot him within 48 hours. Mexico was held liable, apparently not 
because of the arbitrary act of shooting without trial, but on the better in- 


5 International liability was predicated upon the wrongful acts being “incompatible with 
the international obligations of the state,”’ an important qualification indicating that munici- 
pal torts and international torts are separate and, as a rule, not at all parallel offenses; 
furthermore, an earlier article in the tentative convention, applicable throughout, provided 
that international responsibility could not be invoked until local remedies had been 
exhausted. 6 Opinions, 68. 
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ternational ground that there was a failure by Mexico to investigate the 
arbitrary act and either justify it or punish the officer. The government’s 
delinquency, not the officer’s, constituted the denial of justice which imposed 
liability. 

That the mere erroneous or improper attack upon an alien by an official of 
the state is not the basis of international responsibility but presents at most a 
violation of municipal law, which, if corrected and disavowed in accordance 
with municipal law, even without indemnity, satisfies every international 
requirement, is evident from the opinion of the commission in disallowing the 
claim of Joseph Farrell.?_ Farrell was arrested and tried for participating in 
a murder because he had lent his pistol to the man who fired the fatal shot. 
Farrell was convicted and for some time imprisoned, but on appeal to a 
higher court, the conviction was quashed and he was released. The decision 
of the court of last resort was deemed to have corrected all the errors of 
inferior officials, and this seems sound. Nor does it make any difference 
that it was a judicial decision which was reversed; an administrative decision 
or action encountering the same result would equally have relieved the 
government of liability. Police and prosecuting officials are, in fact, not 
judicial but administrative officers. If the mere allegation of legal injury 
by acts of an officer were to create international responsibility, as has some- 
times been assumed by the ‘‘direct’”’ responsibility school of thought, the 
jurisdiction of the government against which the claim is made would im- 
mediately become limited or conditional. This would involve us in the 
extraordinary position of asserting, prior to any local inquiry, that an inter- 
national obligation has been violated, although the local inquiry may show 
that there has been no legal injury. It is for this reason that the local 
remedy rule is not a mere technicality but of the very essence of the interna- 
tional claim, for it is the denial of justice in the application of local remedies, 
assuming they are available, which transfers the claim from municipal law to 
international law, and not the mere fact that an alien and not a national was 
the object of the original attack or injury. So in the Sewell case,* although 
the murder took place on May 1, 1920, the commission was correct in saying 
that the basis of the international claim, the denial of justice, did not occur 
until after May 31, 1920, the time limit of claims before the Special Claims 
Commission, and hence that the claim was within the jurisdiction of the 
General Commission. 

The delinquencies which impose international responsibility are those of a 
system, not necessarily of an individual officer whose errors may be dis- 
avowed and corrected. When, therefore, as in the Mead ® and Chapman 
cases, the commission sought to determine whether the Mexican Govern- 
ment had failed to furnish appropriate police protection under the circum- 
stances, protection which would presumably normally have prevented the 

7 Opinions, 157. 8 Jbid., 112. 9 Tbid., 150. 

10 Tbid., 121; this JouRNAL, July, 1931 (Vol. 25), p. 544. 
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murder or shooting in question, they were on solid ground. In the Mead 
case the known condition of lawlessness in the neighborhood was deemed a 
reason for special precautions, as was the threat of assassination in the Chap- 
man case if Sacco and Vanzetti were executed. But in the Mead case the 
award of damages was put on the ground of the inadequacy of punitive 
measures taken against the marauders, for the pursuit was perfunctory, and 
while some persons were arrested, no one was prosecuted. This does not 
mean, it is believed, that in every case some one must be arrested and 
prosecuted, but only that energetic measures must be taken to discharge the 
government from any imputation of indifference or negligence. In the case 
of Chapman, an American Consul, special protection had been requested in 
view of the threats made. But the threat was to be carried out only in the 
event that Sacco and Vanzetti were executed, an event which did not take 
place until August, 1927, whereas the would-be assassin was premature in 
shooting Chapman in July. There was no evidence that the wounding of 
Chapman was definitely connected with the threat, and the lack of protec- 
tion was invoked only because the execution was expected about July 9. It 
is not clear that special protection, even if required, would have prevented 
the invasion of a consulate at 4 a. m., a month before the execution, but the 
commission seemed to believe, mainly, it may be inferred, because the victim 
was a consul, that lack of protection had been established, a delinquency 
attributable to a governmental system, and that the measures for the 
apprehension of the criminal were also inadequate. They gave $15,000 
damages. 

In the Austin,'! Sewell, Gorham, East,'* Davies, and Sturtevant 
cases—all arising out of murder—the basis of the claim against Mexico was a 
failure to apprehend or prosecute or adequately punish the guilty private 
criminal. Negligence in apprehending is a denial of justice, for it indicates a 
want of sufficient governmental effort to do justice in the case. But failure 
to apprehend is not alone a basis of international responsibility, if there was 
adequate effort. There are many unsolved murders in cosmopolitan cities 
in every country. And while it is true, as in the Gorham case, that mere ar- 
rest may not be sufficient to indicate proper enforcement of the criminal law, 
it could hardly be asked that a government charge the wrong man with 
crime or try a person against whom suspicion was so slight as necessarily to 
result in an acquittal. Only a person plausibly guilty should be tried, and 
only a person really guilty should be convicted. In the Gorham and Austin 
cases there was a failure promptly to begin the search for the guilty, an ap- 
parent indifference on the part of governmental authorities; it is that denial 
of justice which founds the international claim, and not the failure to prose- 
cute and punish subsequently arrested suspects who were released for lack of 
evidence. In the East case, the accused was held first for assault and later 

1 Opinions, 108. 2 Tbid., 112. 18 [bid., 132. 

Tbid., 140. 15 Tbid., 146. 16 Thid., 169. 
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for homicide, but was tried on neither charge because the record was mislaid, 
and before it was found the culprit died. Mexico was held liable because the 
accused should at once have been held for the more serious crime and because 
he was not tried. The prosecution was negligent, partly because the charge 
was inadequate, partly because the records were lost. In the Sewell case the 
denial of justice consisted in the inadequacy of the penalty assessed upon the 
murderer. 

In the Davies and Sturtevant cases damages were not awarded because, in 
the first case, the accused was acquitted on account of insanity, and in the 
second case because the accused was acquitted as innocent and because there 
was no lack of due diligence in seeking to apprehend the guilty man. Mekxi- 
can law, correctly, was applied in both cases and it was found that negligence 
could not be attributed to the government. This indicates that the basis of 
liability in these cases is nothing but negligence or wilful failure to attempt to 
enforce the criminal law, whether in the matter of apprehension, prosecution, 
or punishment, rather than the lack of complete success of the effort. 

It also indicates that the damages, when awarded, are punitive and not 
compensatory in character, whatever the language used to explain the 
assessment, for the government is held liable, not for the murder, of which it 
had no warning, but for its failure to take adequate steps subsequently to 
bring the marauders to justice. If the negligence or indifference is extreme, 
it is not improper to consider it the equivalent of condonation, complicity, or 
ratification, though the facts must be carefully examined to see whether they 
sustain such a theory. If they do, the full value of the life lost should be the 
penalty; the arbitrary sums assessed in the instant cases ($6,000 to $9,000) 
indicate that the value of the life lost was not accurately measured. Inas- 
much as the claimant government hardly cares to appropriate the penalty 
thus assessed upon the delinquent government, they turn the award over to 
the widow of the victim as a matter of fireside equity; and it is evident that a 
widow is financially better off if the prosecution of the murderers is delin- 


quent rather than efficient. 
Epwin M. Borcuarp 
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February, 1931 


14 Cuite—Co.tomsiA. Exchanged ratifications of convention of arbitration signed in 
Bogota Nov. 16, 1914. P. A. U., July, 1931, p. 755. 
20 CuitE—PeErv. Convention of passenger transit between Tacna and Arica signed 


Dec. 13, 1930, proclaimed by President Ibafiez. P. A. U., July, 1931, p. 755. 

March, 1931 

3-5 Af#RronauTicAL Conaress. 32d International Aéronautical Conference held in 
London. Jour. of radio law, July, 1931, p. 428. 

16-30 Moror TRANSPORT FEDERATION. International commercial motor transport 
federation met at Geneva and adopted resolution. Text: LZ. N. O. J., May, 1931, 
p. 918. 

16 Norway—TurkKeEy. Signed most-favored-nation commercial treaty at Ankara. 
U.S.C. R., Aug. 3, 1931, p. 313. 


April, 1931 


2 GERMANY—Rvumani4. Prolongation of provisional most-favored-nation commercial 
agreement of June 18, 1930, came into force. U.S.C. R., June 15, 1931, p. 686. 

13 Great Brirarn—lItaty. Exchanged notes respecting aircraft personnel. Text: 
G. B. Treaty Series, no. 24 (1931), Cmd. 3855. 

16 GerMaNny—Haitt. Exchanged ratifications of most-favored-nation commercial 
treaty of Mar. 10, 1930. U.S.C. R., June 8, 1931, p. 623. 

17 Latvia—Po.anpD. Most-favored-nation treaty of commerce and navigation signed 
Feb. 12, 1929, came into force. U.S.C. R., Aug. 31, 1931, p. 560. 

24 Estonta—Potanp. Most-favored-nation treaty of commerce and navigation signed 


Feb. 20, 1927, and supplementary protocol of July 5, 1929, came into force. Notes 
were exchanged extending provisions of treaty to Danzig. U.S.C. R., Aug. 10, 
1931, p. 374. 
29 Portucat—Sovutu Arrica. Exchanged notes respecting boundary between South 
West Africa and Angola. B. J. N., July 16, 1931, p. 16. G. B. Treaty Series, no. 
28 (1931), Cmd. 3896. 
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May, 1931 
5-17 Cuina. National People’s Convention, in session at Nanking, adopted the Yueh Fa 
(provisional constitution), industrial reconstruction, educational program, aboli- 
tion of unequal treaties, and granting of autonomy to Outer Mongolia. Text of 
constitution of May 12: Pacific Affairs, Sept., 1931, p. 778. 
Equa Riguts in Curna. Law of family relations and succession promulgated in 
China on Dec. 26, 1930, which came into force on May 5, gives legal equality of 
women with men. JN. Y. Times, Aug. 9, 1931, LII, 8. 
GERMANY—GREAT Britatn. Exchanged ratifications of agreement amending the 
agreement of June 29, 1927, relative to air navigation which was signed July 5, 
1930. G. B. Treaty Series, no. 26 (1931). 
6 GREECE—UNITED States. Signed extradition treaty. 7. J. B., May, 1931, p. 4. 


11-15 LeaGuE or NATIONS PREVENTION OF CoMmMITTEE. Special committee ap- 
pointed by the Council on Jan. 23, 1931, to frame draft general convention to im- 
prove means of preventing war, met at Geneva. Summary of draft convention: 
L. N. M.S., May, 1931, p. 128. Minutes: L. N. Doc. A. 14. 1931. VII. 

(12 to July 16 PERMANENT Court oF INTERNATIONAL Justice. On May 12, the court 
adopted resolution concerning revision of its rules. Text: L. N. M.S., June, 1931, 
p. 168. On May 15, it closed its 21st (extraordinary) session, after giving advisory 
opinion on question of German minority schools in Upper Silesia. L. N. M.S., 
May, 1931, p. 147. Permanent court. Series A/B,no. 40. On May 21, the Aus- 
tro-German customs union case was referred to the court by the League Council. 
Text of request: 7. J. B., June, 1931, p. 8. L. N. M.S., May, 1931, p. 149. On 
July 12, the Danish Legation at The Hague instituted proceedings against Nor- 
wegian Government in regard to legal status of certain parts of Eastern Greenland. 
On July 16, the 22d (extraordinary) session of the court opened for consideration 
of Austro-German customs union, railway traffic between Lithuania and Poland, 
ete. L.N.M.S., July, 1931, p. 190. Times (London), July 22, 1931, p. 11. 

13 Cotompra—Costa Rica. Exchanged ratifications of extradition treaty signed 
May 7, 1928. P. A. U., Sept., 1931, p. 955. 

14 Canapa—UniTeEp States. Convention for preservation of halibut fishery of North- 
ern Pacific Ocean signed May 9, 1930, proclaimed by President Hoover. U. S. 
Treaty Series, no. 837. 

15-21 Evropran Union Commission. Held third session at Geneva under presidency of 
M. Briand. Point 3 of the agenda (economic questions: the world economic 
depression) and thirteen draft resolutions were discussed and the report of the 
Organization sub-committee approved. L. N. M. S., May, 1931, p. 118. 

17 CorrEE CONFERENCE. Second international conference, held in Sao Paulo, approved 
project for creation of an international coffee bureau. P. A. U., Sept., 1931, p. 901. 

18 Estonra—TurkKEY. Most-favored-nation treaty of commerce and navigation 
signed at Angora on Sept. 16, 1929, came into force. U.S.C. R., June 29, 1931, 
p. 798. 

18-23 Leaause or Nations Counciu. Held 63d session to consider Austro-German cus- 
toms union, preparations for disarmament conference, protection of minorities in 
Poland, Polish-Danzig and Polish-Lithuanian relations, etc. On May 19, decided 
to ask Permanent Court of International Justice for an opinion in Austro-German 
customs union case. L. N.M.S., May, 1931. B.I.N., May 21 and June 4, 1931 
L. N. O. J., July, 1931. 

18-23 WHEAT CONFERENCE. Representatives of eleven wheat exporting countries held 
conference in London and set up a standing consultative committee to create a 
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bureau of world statistics. N. Y. Times, May 24, 1931, pp. 1, 20. B. J. N., 
May 21 and June 4, 1931, pp. 6 and 12. 

19 BANK FOR INTERNATIONAL SETTLEMENTS. Adopted first annual report at its first 
general meeting at Basle. N. Y. Times, May 20, 1931, p. 3. 


19 to June 4 Exchanged notes about deportation of Ingrian peasants 
and activity of Lapuans. N.Y. Times, May 20, 1931, p. 12. B. I. N., June 4, 1931. 
Soviet Union Rev., July-Aug., 1931, p. 171. 


Russra. Announced second Soviet five-year plan for 1933-1937. N. Y. Times, 
May 20 and 25, 1931, pp. 1 and 18. 

Copyricut In Russia. That American authors and publishers have no copyright 
protection in Russia was stated by U. S. Copyright Office. U.S. Daily, May 21, 
1931, p. 1. 

AGRICULTURAL CreEpITs. League Council approved scheme for creation of an 
international agricultural mertgage credit company, and decided to open the con- 
vention for signature at a meeting of the Commission of Enquiry for European 
union. It was signed the same day by 16 countries, and will remain open for signa- 
ture until Sept. 30, 1931. L. N. M. S., May, 1931, p.121. Text: T. J. B., July, 
1931, pp. 13 and 31. 

August DISARMAMENT CONFERENCE. On May 21, Arthur Henderson accepted 
presidency of the conference to be held in Geneva, 1932. N. Y. Times, May 22, 
1931, p. 2. On June 5, the United States replied to League request for particulars 
with regard to armaments of the United States. Summary: NV. Y. Times, June 15, 
1931, p. 1. Text: State Dept. Pub. no. 204; L. N. Doc. C. 413. M. 169. 1931. IX. 
On June 18, official invitations to participate in the conference were sent to all 
states whether members of the League or not. L. N. Doc. C. L. 121. 1931. IX. 
On July 8, the United States accepted the invitation. 7. J. B., July, 1931, p. 3. 
N. Y. Times, July 11, 1931, p. 6. During July, replies to League request for 
particulars on armaments were received from Belgium and France, and during 
August from Great Britain and the Netherlands. Text of Belgian statement: 
L.N. Doc. C. 436. M. 183. 1931. IX. Text of French memorandum: N. Y. Times, 
July 22, 1931, p. 8. Europe, July 25, 1931, p. 1029. L. N. Doc. C. 440. M. 187. 
1931. IX. Summary of British reply: N. Y. Times, Aug. 23, 1931, pp. 1, 14. 
Summary of Netherlands reply: N. Y. Times, Aug. 30, 1931, III, p. 4. 


Great Britain—IraQ. Exchanged ratifications of judicial agreement signed at 
Baghdad Mar. 4, 1931. G. B. Treaty Series, no. 33 (1931). 


CuILE—F Rance. Signed a commercial modus vivendi at Santiago. U.S. C. R. 
July 6, 1931, p. 58. 


War Poticres Commission. Composed of members of the Cabinet, Senate and 
House, closed its hearings on methods of promoting peace, equalizing the burdens 
and minimizing the profits of war, which began on March 5 [Hearings published in a 
volume of 898 pages]. U.S. Daily, May 23, 1931, p. 3. Nation, May 27, 1931, 
p. 575. 


FRANCE—GREECE. Signed commercial treaty at Athens. B. J. N., June 4, 1931. 
U. S.C. R., July 13, 1931, p. 118. 

MacIntosH—BLANpD CiTizENsHIP CasEs. Supreme Court handed down decision 
that a promise to bear arms in case of war was a requisite to citizenship in the 
United States in case of Marie A. Bland and Douglas C. MacIntosh. Cur. Hist., 
July, 1931, p. 590. Text of majority and minority opinions: U. S. Daily, May 
26-27, 1931. 


19 
20 
91 
to 
21 
22 
23 
25 
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26 INTER-PARLIAMENTARY COMMERCIAL CONFERENCE. 17th conference opened in 
Prague with delegates from 25 countries. B. J. N., June 4, 1931, p. 11. 

27 AustriA—UNITEp Srares. Exchanged ratifications of treaty of friendship, com- 
merce and consular rights, and supplementary agreement of Jan. 20,1931. 7./.B., 
May, 1931, p.6. U.S. Treaty Series, no. 838-839. Supplement to this JouRNAL, 
p. 175. 

27 BaLKAN CONFERENCE. Representatives of Balkan States opened conference in 
Sofia. B. J. N., June 4, 1931, p. 10. 

27 to July 13 Narcotic Druas. Conference on limitation of manufacture of narcotic 
drugs held in Geneva. Convention signed by representatives of 28 countries. 
Text: Press releases, July 18, 1931, p. 68. L. N. M.S., July, 1931, p. 183-192. 

27 to June 8 Rapio Communications. International technical consulting committee on 
radio communications held second meeting in Copenhagen. Results embodied in 
21 opinions and 14 new questions for study: 7. J. B., July, 1931, p. 26. See article 
in this JouRNAL, p. 684. 

28 Cura. Rival “National Government of China” set up at Canton. Cur. Hist., 
Aug., 1931, p. 794. 

28 to June 18 INTERNATIONAL LABOR CONFERENCE. 15th session held in Geneva, with 48 
countries represented, adopted draft convention concerning hours of work in coal 
mines. IJnterparl. B., June-July, 1931, p. 213. Text: J. L. O. B., July 31, 1931. 
Int. Labour Rev., Aug.—Sept., 1931. 

28 to June 3. LEAGUE OF NATIONS COMMITTEE ON COMMUNICATION AND TRANSIT. Held 
16th session at Geneva to consider coéperation with Chinese Government, inland 
navigation, unification of river law, road traffic, transport statistics, ete. L. N. 
M.S., June, 1931, p. 160. 

29 to June 6 Leaaue or Nations Fiscau Commitrer. Held third session at Geneva to 
consider recent international conventions for prevention of double taxation, treat- 
ment of foreigners, taxation of foreign motor cars and instruments of international 
trade, etc. L. N. M.S., June, 1931, p. 159. 


June, 1931 

cl Canapa’s TariFF. Premier Bennett, in annual budget speech, announced extensive 
changes in Canada’s tariffs mostly affecting the United States. N. Y. Times, 
June 2, 1931, p.1. Times (London), June 2, 1931, p. 14. 

Liser1A—UNITED Srates. State Department announced that recognition would be 
withheld pending reforms, but that informal official relations would be maintained. 
N. Y. Times, June 2, 1931, p. 5. 
Esronia—Latvia. Signed supplement to temporary most-favored-nation economic 

treaty of Mar. 25, 1928. U.S.C. R., Aug. 31, 1931, p. 560. 

3-5 INTERNATIONAL CoMMISSION FOR AIR NAVIGATION. Held its 19th session in London. 
Summary of Premier MacDonald’s speech and results of session: Times (London), 
June 6, 1931, p. 7. L. N. Q. B., July, 1931, p. 145. N. Y. Times, June 6, 1931, 
p. 8. 

3-4 INTERNATIONAL FEDERATION OF JOURNALISTS. Held seventh session at Berne. 
L. N. Q. B., July, 1931, p. 133. 

3toJuly1 Nirrates CONFERENCE. Preliminary meeting of nine European nations, held 
in Paris, to review temporary agreement which expires in June, adjourned on June 3 
to meet in Holland on June 12. N. Y. Times, June 3, 1931, p. 8. At its meeting 
at Scheveningen the ground work was laid for a new agreement to curtail produc- 
tion. N.Y. Times, July 2, 1931, p. 56. 
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RECREATION ConGreEss. Invitations to first International Recreation Congress, 
to be held at Los Angeles July 23-29, 1932, sent out by State Department. Text: 
U.S. Daily, June 4, 1931, p. 3. Press notice, June 3, 1931. 


Lirprary Experts. Committee of library experts met at the Institute of Intellectual 
Coéperation in Paris, to consider problem of workers’ recreation and part to be 
played by public libraries in solving it. L. N. M.S., June, 1931, p. 164. 

GREAT Britatn—Monaco. Exchanged ratifications of convention signed Nov. 27, 
1930, in regard to extradition. U.S. Treaty Series, no. 29 (1931). 

State DEPARTMENT Divisions. Secretary Stimson announced establishment of a 
Division of International Conferences (with Mr. James C. Dunn as chief), and a 
Division of Protocol (with Mr. Warren D. Robbins as chief). Duties of the new 
divisions: Press releases, June 6, 1931, p. 443. Press notice, Sept. 11, 1931. 

5 to August 11 War Depts AND REPARATIONS. On June 5, President von Hindenburg 
signed new emergency decree (tax measures) and manifesto to German people. 
Text: N. Y. Times, June 7, 1931, p. 2. Times (London), June 8, 1931, p. 11. 
Conversations on the economic crisis were held at Chequers June 5-9 between 
Chancellor Bruening and Foreign Minister Curtius of Germany, and Prime Min- 
ister MacDonald and foreign Minister Henderson of Great Britain. Text of state- 
ment of June 7: N. Y. Times, June 8, 1931, p. 1. Contemp. R., July, 1931, p. 101. 
B. 1. N., June 18, 1931. On June 19, President Hoover issued statement of plans 
for economic recovery which would postpone war debt payments for one year. 
U.S. Daily, June 20, 1931, p. 1. Text of proposal of American Government and 
replies of Great Britain, Italy, Canada, and France: Press releases, June 27, 1931. 
B. I. N., July 2, 1931. On July 6, the French Council of Ministers initialed text 
of draft agreement with the United States. Summary: B. J. N., July 16, 1931. 
Cur. Hist., Aug., 1931, p. 641. On July 17, an international commission of experts 
on the Hoover plan held session in Paris, and from July 20-22 a seven Powers 
conference, called by British Government, was held in London, and adopted plan 
proposed by United States. Cur. Hist., Sept., 1931, p. 901. B. J. N., July 30, 
1931. Declaration: Press releases, July 25, 1931, p. 104. U.S. Daily, July 24, 
1931, p. 3. On Aug. 11, the committee of experts in London ended its work and 
signed a protocol giving effect to its series of recommendations for coérdinating 
Hoover moratorium proposals with provision of Young Plan. B. J. N., Aug. 13, 
1931. N.Y. Times, Aug. 12, 1931, p.8. U.S. Daily, Aug. 12 and 15, 1931, pp. 1 
and 3. Contemp. R., Sept., 1931, p. 375. 


Eaypt—Greece. Exchange of ratifications of most-favored-nation commercial 
agreement announced. U.S.C. R&., July 13, 1931, p. 118. 


Eaypr—Pouanp. Exchange of ratifications announced of most-favored-nation 
agreement, provisionally effective from Aug. 14,1930. U.S.C. R., July 13, 1931, 
p. 118. 

ForEIGN Service. Executive order issued by President Hoover put into effect 
certain changes in Rogers Act, and created personnel board, ete. Text: U.S. 
Daily, June 11, 1931, p. 2. Press releases, June 13, 1931, p. 455. 

8-13 Leaaur or Nations CoMMITTEE ON CALENDAR Rerorm. Special committee, con- 
sisting of representatives of national committees, set up in various countries to 
study calendar reform, met at Geneva and prepared a report. Summary: L. N. 
M.S., June, 1931, p. 162. 

Mexican StupENts. Emilio Cortes Rubio, a cousin of President Ortiz Rubio of 
Mexico, and Manuel Gomez, were shot and killed by American officials in Okla- 
homa. Press releases, June 13, 1931, p. 452. Cur. Hist, Aug., 1931, p. 756. 
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PALESTINE ComMISssION. Issued report of 66 pages containing verdict in favor of 
Moslems in conflict between Moslems and Jews around the Wailing Wall in Jeru- 
salem; holds Wailing Wall is Moslem property, but permits use of wall by Jews 
under certain conditions. N. Y. Times, June 9, 1931, p. 10. Tzmes (London), 
June 9, 1931, p. 13. 

Iraq JupICIAL AGREEMENT. United States informed British Government of its 
acceptance of judicial agreement of Mar. 4, 1931, as substitute for agreement of 
Mar. 25, 1924, and to the application of the former to nationals of the United States 
in Iraq. T.J. B., June, 1931, p. 10. 

LEAGUE OF NATIONS PERMANENT MANDATES Commission. Held 20th session at 
Geneva for examination of annual reports of certain mandatories, a special report 
of British Government on progress made by Iraq from 1920 to 1931, and applica- 
tion to mandated territories of conventions concluded under auspices of the League. 
L. N. M.S., June, 1931, p. 164. 

Unitep States DEFENSES. Report on armaments sent to League Secretariat by 
State Department made public. U.S. Daily, June 15, 1931, p.1. U.S. Dept. of 
State. Pub. no. 204. 

AFGHANISTAN—RwussiA. Signed treaty of neutrality and non-aggression at Kabul 
replacing treaty of Aug. 31, 1926. B. J. N., July 16, 1931, p. 27. 

Canapa—Norway. Exchange of notes respecting sovereignty over Otto Sverdrup 
Islands published. B. J. N., June 18, 1931, p. 14. Text: G. B. Treaty Series, 
no. 25 (1931), Cmd. 3875. 

PoLAND—UNITED States. Signed treaty of friendship, commerce and consular 
rights. Press releases, June 20, 1931, p. 471. 7. J. B., June, 1931, p. 12. 

We tcu Basy Case. Memorandum on dual nationality issued by Department of 
State on June 15 in case of James E. Welch, an American citizen who sought custody 
of his infant daughter born in Venezuela of a Venezuelan mother. Text: Press 
releases, June 20, 1931, p. 465. U.S. Daily, June 16-17, 1931. On Sept. 2, Vene- 
zuela turned over to Mr. Welch his daughter, thus ending dispute. N. Y. Times, 
Sept. 3, 1931, p. 1. 

ALIENS IN Mexico. State Department announced that Mexico requires all aliens to 
register with Mexican immigration authorities within a period of six months after 
arrival in that country. U.S. Daily, June 17, 1931, p. 3. 

Norway—UnitTep States. Announced that $44,500,000 claim by Hanneveg Ship- 
Building Co. of Oslo against United States Government is to be taken to Hague 
Court of Arbitration at instance of Norwegian Government. (Prof. Gjelsvik coun- 
sel for Hanneveg Co.) N. Y. Times, June 18, 1931, p. 5. 

LEAGUE oF Nations Economic CommMITTEE. Held 35th session at Geneva to study 
system of most-favored-nation clause, commercial convention of Mar. 24, 1930, 
customs nomenclature and facilities, conciliation and arbitration in economic mat- 
ters, coal question, veterinary and agricultural questions, etc. L. N. M.S., June, 
1031, p: 16. (C. 487. M. 177. 1981. B.) 

FraNnceE—IrIsH FREE State. Signed treaty of commerce and navigation in Dublin. 
B. I. N., July 2, 1931. 

GrerMany—RossiA. Signed protocol prolonging the Berlin treaty of 1926. Times 
(London), June 30, 1931, p. 13. B.J. N., July 2, 1931. Soviet Union Rev., July- 
Aug., 1931, p. 171. 

24-29 Leaaur or Nations CoMMITTEE OF Economic Experts. Met at Geneva to study 
means of codperation between European countries for improving organization of 
production and trade. Discussed plans for an international bank to grant long 
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and medium-term credits. L. N. M. S., June, 1931, p. 152. N. Y. Times, June 
27, 1931, p. 7. 

25 to August 6 Identic notes from Colombia, Cuba, Mexico, Uru- 
guay and the United States, relative to Chaco boundary dispute, one containing 
text of reply from the “neutral governments” to the Paraguayan note of April 20, 
and the other text of a note to the Bolivian Government, were delivered on June 
25. Text: Press releases, June 27, 1931, p. 493. Cur. Hist., Aug., 1931, p. 762. 
On July 5 Bolivia announced suspension of diplomatic relations. N. Y. Times, 
July 4, 1931, p. 14. On July 13, both countries accepted Argentina’s good offices. 
N.Y. Times, July 14, 1931, p. 12. Bolivia’s reply to identic notes was received on 
July 25, and on Aug. 6 the neutral governments sent further notes to Paraguay 
and Bolivia containing joint proposals for final settlement of dispute. Text of 
notes: Press releases, Aug. 8, 1931, p. 140. 

25-27 Grain Export Commitrer. Met at Geneva to study question of disposal of future 
harvest surpluses. L. N. M. S., June, 1931, p. 154. 

29 to July 12 GreENLAND Dispute. On June 29 the raising of the Norwegian flag in East- 
ern Greenland was opposed by Denmark. A proposal by Denmark to submit the 
dispute to the Permanent Court of International Justice at The Hague was accepted 
conditionally in Norwegian reply of July 7 defining the situation. Cur. Hist., 
Aug., 1931, p. 785. On July 12, Denmark asked the court for a judgment in the 
case. N.Y. Times, July 14, 1931, p. 12. L. N. M.S., July, 1931, p. 190. 

30 Austria—Hounaary. Signed a one-year commercial treaty establishing a common 
tariff council to regulate volume of goods exchanged. B.J.N., July 16, 1931, p. 20. 
U.S. Daily, July 8, 1931, p.1. U.S.C. R., July 13, 1931, p. 118. 

30to July 15 Zionist Conaress. Seventeenth Zionist Congress held at Basle to deal with 
Palestine question. F. P. A. N. B., July 24,1931. Cur. Hist., Aug., 1931, p. 790. 
B. I. N., July 16, 1931, p. 26. 

July, 1931 

1 DEBTS OF FoREIGN GOVERNMENTS. ‘Treasury Department issued tabulation show- 
ing funded and unfunded indebtedness of foreign governments to the United States 
as more than 10 billion dollars. U.S. Daily, Aug. 27, 1931, p. 2. 
UNEMPLOYMENT Commission. Set up by Commission of Enquiry for European 
Union, held first meeting at Geneva. L. N. M.S., July, 1931, p. 172. 
DeENMARK—TuRKEY. Exchanged ratifications of commercial treaty signed May 
31, 1930. U.S.C. R., Aug. 10, 1931. 
RATIONALIZATION CONFERENCE. Second International Conference for Rationaliza- 
tion ended at Geneva, attended by delegates from 17 countries. B./. N., July 16, 
1931, p. 26. 
Brazic—Unitep States. The friendship monument (Amizade), gift of the United 
States to Brazil, was dedicated at Rio de Janeiro. C. S. Monitor, July 6, 1931, 
p. 13. 
Great BriraIn—SwepeN. Signed agreement for reciprocal exemption from income 
tax on profits or gains arising through an agency. G. B. Treaty Series, no. 31 
(1931). 
6-24 NationaLiry. Women’s Consultative Committee on Nationality met in Geneva 
and sent report to Secretary-General with regard to Hague Nationality Convention, 
with memorandum in support of its statements. N. Y. Times, July 7, 1931, p. 9. 
Text: L. N. Doc. A. 19. 1931. V. Equal rights, July 18 and Sept. 19, 1931. 
7-10 Cu1na—Japan. Protest sent to Japanese Government on July 7 regarding outrages 
in Korea. On July 10, Japan expressed regret. B. J. N., July 16, 1931, p. 13. 
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9 Canapa—UnirTep States. Reply of United States Government to Canadian pro- 
test in the I’m Alone case, delivered to Canada, defended Coast Guard action and 
claimed ship was American owned. N. Y. Times, July 10, 1931, p. 2. 

11 NicaRAGUAN Exxctions. Statement of policy issued by State Department with 
respect to elections between now and November, 1932. Press releases, July 11, 
1931, p. 51. 

14 Spain. First Spanish Cortes in more than eight years assembled in Madrid to draft a 
new constitution to replace the monarchical system. Summary of address by Pro- 
visional President Alcala Zamora. WN. Y. Times, July 15, 1931, p. 7. 


16 ApyssiniA. Constitution signed by Emperor Haile Selassie in presence of diplomatic 
corps. N. Y. Times, July 17, 193i, p.1. B.J. N., July 30, 1931. 
Ly IMMIGRATION IN Mexico. Decree of Mexican Government published in Diario 


Oficial of July 17, 1931, effective 60 days thereafter, temporarily prohibits entry 
into Mexico of immigrant workmen. Press releases, Aug. 8, 1931. 


18 AUSTRIA—YUGOSLAVIA. Signed commercial treaty. U.S. C. R., Aug. 3, 1931, 
p. 312. B.JI.N., July 30, 1931. 
18 GERMANY—HunGarY. Signed commercial treaty. Times (London), July 21, 1931, 


p. 14. U.S.C. R., Aug. 3, 1981. 

20-25 LeaGue or Nations CoMMITTEE ON INTELLECTUAL Co6pERATION. Held 13th ses- 
sion at Geneva to review work of various committees, etc. Adopted resolutions 
on disarmament, ete. Resolutions: La Coéperation Intellectuelle, 1931, no. 7-8. 
N. M.S8., July, 1931, p. 175. 

22 GrerMANYy—Rvumanlia. Initialed new commercial treaty by which each country 
proposes to make tariff concessions to the other. U.S.C. R., July 13, 1931, p. 118. 
B. I, N., July 2, 1931, p. 19. 


23 Cuite—GerrMANy. Commercial treaty in force since 1862 denounced by Chile. 
B. I. N., July 30, 1931. 
27 NicARAGUA CANAL. Completed survey by Army engineers showed that construction 


of a canal across Nicaragua is feasible. U.S. Daily, July 28, 1931, p. 1. 

28 CHINA—FRANCE, Signed arrangement for establishment of Chinese courts of justice 
in the French concession at Shanghai. Text: Hurope, Sept. 5, 1931, p. 1222. 
China Weekly Rev., Aug. 8, 1931, p. 390. 


28 to August4 INnstiTUTE oF INTERNATIONAL Law. Held 37th session at Cambridge under 
presidency of Dr. A. P. Higgins, to discuss mandates, minorities, international 
rivers, jurisdiction of states over foreigners, etc. Justice Charles E. Hughes and 
Arthur K. Kuhn, of New York, elected to membership. Times (London), July 29 
and Aug. 11, 1931, pp. 14 and 11. Friedenswarte, Sept., 1931, p. 268. Adopted 
resolution on equality in nationality. Text: Equal rights, Sept. 5, 1931, p. 243. 

31 ALBANIA—GREAT Britain. Signed treaty of commerce and navigation at Tirana. 
B. I. N., Aug. 18, 1931, p. 12. 

August, 1931 

1 Canapa—UNITEpD States. Action of Coast Guard, in seizure of the Josephine K., 
defended by State Department, in note delivered to Canadian Legation. N. Y. 
Times, Aug. 2, 1931, p. 23. 

1 ForeIGN StupEents. Letter from Department of State to Senator Fletcher outlining 
legal requirements for entry of alien students, made public. Text: U. S. Daily, 
Aug. 3, 1931, p. 1. 

3 AUSTRALIA—CaANADA. Commercial treaty signed June 5 and July 8, 1931 came into 
force. U.S.C. R., Aug. 24, 1931. 
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Harti—Unirep States. Signed agreement transferring treaty services of Haitian 
Government, now operated by Americans, to Haitian control, effective Oct. 1. 
Text: U. S. Daily, Aug. 12, 1931, p. 2. Press releases, Aug. 15, 1931. Ez. Agr. 
Ser., no. 27. 

Great Britrain—Norway. Exchanged ratifications of convention regarding legal 
proceedings in civil and commercial matters signed Jan. 30, 1931. G. B. Treaty 
Series, no. 35 (1931), Cmd. 3934. 

Press Conaress. The regional convention of the World Press Congress opened in 
Mexico City. N. Y. Times, Aug. 11, 1931, p. 10. 

GREECE—RvuMANIA. Signed commercial convention; agreement regarding Greek 
church schools in Rumania; agreement regarding indemnities payable to owners of 
Greek trawlers requisitioned during the war. #8. J. N., Aug. 27, 1931, p. 19. 


INTERNATIONAL CONVENTIONS 


ACCIDENT PREVENTION ON Suips. Geneva, June 21, 1929. 


Ratification: Luxemburg. April 1, 1931. L. N. O. J., May, 1931, p. 763. 


AGRICULTURAL MortGaGE Crepit Company. Geneva, May 21, 1931. 
Signatures and text: G. B. Misc. no. 18 (1931), Cmd. 3931. T. I. B., July, 1931, p. 31. 
Signatures: Netherlands, Aug. 31, 1931. 7. J. B., Aug. 1931, p. 11. 

ALIENS Status. Havana, Feb. 20, 1928. 


Ratification: Guatemala. May 18, 1931. T. J. B., June, 1931, p. 11. 


Arms TRAFFIC IN ABYSSINIA. Paris, Aug. 21, 1930. 


Ratification: Italy. July 9, 1931. B.J. N., July 16, 1931, p. 22. 


AsyLuM CoNVENTION. Havana, Feb. 20, 1928. 


Rattfications: 
Colombia. June 2, 1931. T. J. B., July, 1931, p. 9. 
Guatemala. May 18, 1931. 7. J. B., June, 1931, p. 11. 


Ratification deposited: Cuba. May 4, 1931. 7. J. B., May, 1931, p. 4. 
Brits oF Lapina@. Brussels, Aug. 25, 1924. 


Adhesion: Monaco. T'. J. B., June, 1931, p. 17. 


Bongs Export. Convention and Protocol. Geneva, July 11, 1928. 


Ratification deposited: Poland. T.J. B., Aug., 1931, p. 13. 


Cerra Srocks. Paris, Feb. 25, 1931. 
Signatures and text: L. N. O. J., May, 1931, p. 767. 

Cuecks. Conflict of Laws on Checks. Geneva, Mar. 19, 1931. 
Signatures and tert: L. N. O. J., May, 1931, p. 826. 


Cuecxs. Convention and Protocol. Geneva, Mar. 19, 1931. 
Signatures and text: L. N. O. J., May, 1931, p. 795. 


Cuecks. Stamp Laws. Geneva, Mar. 19, 1931. 
Signatures and text: L. N. O. J., May, 1931, p. 839. 


CHEMICAL WARFARE. Geneva, June 17, 1925. 


Rattfications deposited: 
Greece, May 30, 1931; Latvia, June 3, 1931; Siam, June 6, 1931. 7. J. B., July, 1931, 


p. 8. 


CommMeErciAL AviIATION. Havana, Feb. 20, 1928. 


Ratification deposited: United States. July 17, 1931. U. S. Treaty Series, no. 840. 
T. I. B., July, 1931, p. 19. 


CommercIAL CONVENTION. Geneva, Mar. 24, 1930. 


Ratification deposited: France. May 4, 1931. T. J. B., July, 1931, p. 20. 
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Congo (General Act of Berlin) Feb. 26, 1885. Revision, St. Germain-en-Laye, Sept. 10, 
1919. 
Ratification deposited: Italy. April 14,1931. T. J. B., May, 1931, p. 3. 


Contract Depts. The Hague, Oct. 18, 1907. 
Denunciation: Mexico. April 21,1931. T. J. B., June, 1931, p. 3. 


Copyrigut ConveNnTION. Havana, Feb. 20, 1928. 
Ratification: Guatemala. May 18, 1931. 7. J. B., June, 1931, p. 13. 
Copyricut Union. Berne, Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Adhesions: 
Liechtenstein. July 30, 1931. Droit d’auteur, Aug. 15, 1931. 
Yugoslavia. 7’. J. B., May, 1931, p. 7. 
Rattfications: 
Bulgaria. May 28,1931. 7. J. B., June, 1931, p. 13. 
Switzerland. May 21,1931. 7.J. B., May, 1931, p.6. Drott d’auteur, June 15, 1931. 
Ratifications deposited: Canada, Finland, Great Britain, India, Italy, Japan, the Nether- 
lands, Norway, and Sweden. 7. J. B., July, 1931, p. 21. 


CoUNTERFEITING CURRENCY AND Protocot. Geneva, April 20, 1929. 
Raitfications: Greece and Spain. 7’. J. B., June, 1931, p. 14. 
Ratifications deposited: 

Norway. Mar. 16,1931. 7.J. B., May, 1931, p. 7. 
Austria. June 25,1931. 7. J. B., Aug. 1931, p. 14. 


Customs Documents. Santiago, May 3, 1923. 
Ratification deposited: Panama. Feb. 10,1931. T. J. B., May, 1931, p. 7. 


Customs Tarirrs PusiicaTion. Brussels, July 5, 1890. 
Adhesion: Lithuania. T.J. B., June, 1931, p. 14. 


Economic STATISTICS AND Protocot. Geneva, Dec. 14, 1928. 
Accession: India. L. N. O. J., June, 1931. 
Rattfications deposited: 
Austria. Mar. 27,1931. 7. J. B., May, 1931, p. 11. 
Italy and Rumania. 7. J. B., Aug. 1931, p. 16. 


FINANCIAL ASSISTANCE TO States VICTIMS OF AGGRESSION. Geneva, Oct. 2, 1930. 
Ratification: Denmark. May 15, 1931. L. N. O. J., June, 1931. 
vattfication deposited: Finland. July 30,1931. 7. J. B., Aug. 1931, p. 6. 


ForrIGN ARBITRAL AWARDS. Geneva, Sept. 26, 1927. 
Accession: British colonies, protectorates and mandated territories. 7. J. B., July, 1931, 
p. 20. 
Rattfications deposited: 
France. May 13,1931. L. N.O.J., June, 1931. 
Rumania. June 22,1931. J. B., July, 1931, p. 20. 
Finland and the Netherlands. 7’. J. B., Aug. 1931, p. 12. 
GENERAL AcT FoR PaciFic SETTLEMENT. Geneva, Sept. 26, 1928. 
Accession: Canada. July 2,1931. B.J. N., July 16, 1931, p.12. 7. J. B., Aug., 1931, 


p. i. 
Accession deposited: Italy. Sept. 7, 1931. L. N. O. J., Sept. 9, 1931, p. 25. 


Rattfications deposited: France and Great Britain. 7. J. B., June, 1931, p. 1. 


Haaur AGREEMENT OF 1930 CoNCERNING RPPARATIONS. 
Ratification: Portugal. July 10,1931. B.J. N., July 16, 1931, p. 24. 


Hwes anv Skins. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Poland. Aug. 8, 1931. 7. J. B., Aug., 1931, p. 13. 
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Hours or Work IN Coat Mines. Geneva, June 18,1931. Tezt: J. L. O. B., July 31, 1931. 


HuNGARIAN ReEpaRATIONS. Paris, April 28, 1930. 
Rattfications deposited: Great Britain (and Canada, Australia, New Zealand, South Africa 
and India). April 9, 1931. G. B. Treaty Series, no. 39 (1931). 


INDUSTRIAL Property. Madrid, Mar. 20, 1883. Revision. Washington, June 2, 1911. 
Revision. The Hague, Nov. 6, 1925. 
Adhesion: New Zealand and Western Samoa. 7’. J. B., July, 1931, p. 24. 


INSPECTION OF Em1GRANTS. Geneva, June 5, 1926. 
Ratijication: Australia. J. L. O. B., May 31, 1931, p. 40. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification: Panama. Jan. 7, 1931. P.A.U., June, 1931, p. 642. 


INTER-AMERICAN CoNncILIATION. Washington, Jan. 5, 1929. 
Ratification: Panama. Jan. 7, 1931. P.A.U., June, 1931, p. 642. 


INTERNATIONAL EXCHANGE SERVICE. Mexico City, Jan. 27, 1902. 
Signatures and text: T. I. B., Aug., 1931, p. 20. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Signatures: 
Denmark. L. N.O.J., June, 1931. U.S.C. R., April 27, 1931. 
Rumania and Russia. 7’. J. B., July, 1931, p. 24. 
Yugoslavia. Mar. 31,1931. L.N.O.J., May, 1931, p. 763. 


Loap LINE CoNVENTION AND Protocou. London, July 5, 1930. 
Ratification deposited: United States. June 10, 1931. 7. J. B., June, 1931, p. 16. 


Maritime Mortaaces. Brussels, Aug. 25, 1924. Revision. April 10, 1926. 
Adhesion: Monaco. T.J. B., June, 1931, p. 17. 
Ratification deposited: Brazil. April 28, 1931. T.J. B., June, 1931, p. 17. 


MariTIME NEuTRALITY. Havana, Feb. 20, 1928. 
Ratification: Colombia. May 27, 1931. 7. J. B., July, 1931, p. 7. 


MaRITIME Ports Réamme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification deposited: Czechoslovakia. June 10, 1931. T.J. B., Aug., 1931, p. 16. 


MaRITIME SIGNALS. Lisbon, Oct. 23, 1930. 

Signatures: 
Rumania and Russia. 7. /. B., July, 1931, p. 24. 
Union of South Africa. April 2, 1931. 
Yugoslavia. Mar. 31, 1931. L. N.O.J., May, 1931, p. 763. U.S.C. R., April 27, 

1931. L.N.O.J., June, 1931. 

Ratification deposited. 

France, July 13, 1931. 7.7. B., Aug. 1931, p. 15. 


MERCHANDISE CLASSIFICATION. Santiago, May 3, 1923. 
Ratification deposited: Panama. Feb. 10,1931. 7. J. B., May, 1931, p. 7. 


Motor VEHICLES TAXATION. Geneva, Mar. 30, 1931. 
Signatures and text: L. N. O. J., May, 1931, p. 893. 


Narcotics. Geneva, July 13, 1931. 
Text: Press releases, July 18, 1931. L.N.M.S., July, 1931, p. 192. 
Signatures: 
(28 countries). 7. J. B., July, 1931, p. 9. 
United States (with reservations applying to Soviet Russia). July 18, 1931. U.S. 
Daily, July 21, 1931, p.1. 7. J. B., July, 1931, p. 10. 
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NATIONALITY CONVENTION. The Hague, April 12, 1930. 
Accession: Monaco. April 27,1931. L.\.0O.J., June, 1931. T. J. B., June, 1931, p. 6. 


Opium CoNvENTION. Geneva, Feb. 19, 1925. 
Accession deposited: Norway. Mar. 16,1931. T.J. B., May, 1931, p. 5. 


Opium ConvENTION. 2d. Protocol. The Hague, Jan. 23, 1912. 
Adhesions: 
Dominican Republic. April 14, 1931. 7. J. B., May, 1931, p.4. L.N.0O.J., June, 
1931, p. 740. 
Salvador. May 18, 1931. T.J. B., May, 1931, p. 5. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 5, 1923. 
Ratification deposited: Honduras. July 8, 1931. T. J. B., July, 1931, p. 1. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratifications: 
Italy. June 1, 1931. T.J. B., July, 1931, p. 2. 
Rumania. June 9, 1931. L.N.M.S., June, 1931, p. 168. 


PERMANENT Court oF INTERNATIONAL JUSTICE. Protocol of Accession of the United 
States. Geneva, Sept. 14, 1929. 
Ratifications: 
France. May 8, 1931. L.N.O.J., June, 1931, p. 941. 
Italy. April 2, 1931. L.N.O.J., May, 1931, p. 763. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratification: Italy. April 2, 1931. LZ. N.O.J., May, 1931, p. 763. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. Cuban reservations. 
Statements: 
Portugal and Sweden. T7./J. B., June, 1931, p. 4-5. 
Belgium, Irish Free State and Italy. 7.J. B., Aug. 1931, p. 2. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Signature. Geneva, Dec. 16, 


1920. 
Ratification deposited: Persia. April 25,1931. L.N.M.S., June, 1931, p. 168. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratifications deposited: 
Great Britain and Dominions. June 23, 1931. 
Norway. June 24, 1931. 
Portugal. June 8, 1931. 
Sweden. July 3, 1931. T7.J.B., July, 1931, p. 7-8. 
Yugoslavia. May 20,1931. T7T.J/.B., June, 1931, p. 7. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
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Sweden. July 3, 1931. T7.J/. B., July, 1931, p. 7-8. 

Yugoslavia. May 20,1931. 7.J/.B., June, 1931, p. 7. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Adhesion deposited: Colombia. May 28, 1931. U.S. Daily, June 6, 1931, p. 2. Press 
releases, June 6, 1931, p. 441. 7T.J. B., May, 1931, p. 2. 
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1900; Washington, June 2, 1911. 
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under mandate. 
Ratification: Denmark. April 23, 1931. L. N.O.J., June, 1931, p. 940. 


M. AticE MATTHEWS 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN 
AND MEXICO! 


RosBERT JOHN LyYNcH 
(Decision No. 1; Claim No. 32) 
Mexico, D. F., November 8, 1929 


A consular certificate is a formal acknowledgment by the agent of a sovereign state that 
the legal relationship of nationality subsists between that state and the subject of the 
certificate; but international jurisprudence has not yet established any firm criterion whereby 
the problem whether such a certificate constitutes proof of nationality can be determined. 
Consular registration does not in any way solve the problem of dual citizenship; in such cir- 
cumstances the consular certificate cannot be considered as absolute proof of nationality, 
and it will be competent for the respondent state to produce evidence in rebuttal. 

An original baptismal certificate must be accepted as an authentic and genuine document 
to establish both the date of birth and the place and date of baptism. 

1. In this case the respondent government have lodged a demurrer to 
the claimant’s memorial on the ground that it fails to establish the British 
nationality of the claimant in accordance with Rule 10, paragraph (a), of 
our Rules of Procedure.? According to the terms of that rule, every claim- 
ant must, as a condition precedent to the consideration of his claim, give 
proof of his British nationality in the memorial. 

The British Agent relies upon two documents in support of the memorial. 
The first is a certificate of consular registration, delivered on the 25th May, 
1916, by the British Vice-Consul at Tampico, stating that the claimant was 
duly registered in the register of British subjects of the British Consultate- 
General of Mexico. The second document (which was delivered after the 
memorial was printed) is a baptismal certificate to the effect that the claim- 
ant was baptised at St. Mary’s Cathedral in Capetown, Cape Colony, on the 
21st June, 1868. 

The submission of the Mexican Agent is that these documents, taken 
either singly or in combination, do not amount to sufficient proof of the 
claimant’s nationality within the meaning of Rule 10, paragraph (a). 

The British Agent contends, on the other hand, that the consular certifi- 
cate is sufficient to establish primé facie evidence of the claimant’s British 


1 Under the convention of Nov. 19, 1926. Presiding Commissioner, Dr. A. R. Zimmerman; 
British Commissioner, Artemus Jones (up to Dec. 6, 1929), and Sir John Percival (after Dec. 
6, 1929); Mexican Commissioner, Benito Flores. Decisions reprinted from Claims Com- 
mission Between Great Britain and Mexico, London: H. M. Stationery Office, 1931. 

2 Printed in Supplement to this JouRNAL, p. 191. 
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nationality and that the second document is strong corroboration of the 
statements contained in the first. 

The question which the Commissioners have to decide is which of the 
two contentions is right. 

2. The question whether a consular certificate constitutes proof of nation- 
ality is not a new problem. From the date when international commis- 
sions were first established right up to the present time, the question has 
engaged the attention of these tribunals from time to time. Respondent 
governments have often contested the point that consular certificates afford 
sufficient proof of nationality. Sometimes the question has been decided in 
the affirmative and at other times in the negative. Various decisions were 
relied upon by both agents in the course of the argument, and in a recent 
decision of the Mexican-German Claims Commission (Memoria de Labores de 
la Secretaria de Relaciones Exteriores de agosto de 1926 a julio de 1927, pagina 
221-235) the conflicting authorities are reviewed at some length. It is 
common ground between both sides in this case that the point has been 
decided in different ways. 

The fact that so many international commissions have failed to agree in 
the matter points to one conclusion, namely, that international jurisprudence 
has not yet established any firm criterion whereby the problem can be deter- 
mined. Neither in the actual decisions of the commissions nor in the prac- 
tice observed by such bodies can one find any universally accepted rule upon 
the point. It is quite clear that any enactment on the part of the British 
legislature on the subject of nationality is not enough and is certainly not 
binding on this Commission. It is equally clear that the same observation 
applies to any enactment on the part of the Mexican legislature. In these 
circumstances the Commission is of opinion that they must consider them- 
selves free in each case to form their own independent judgment on the 
evidence placed before them. In other words, the Commissioners must 
attach such weight to the documents as appears to them to be just and fair 
in the particular circumstances of each case. 

3. In the course of the discussion between the agents of the respective 
governments a general proposition was advanced to the effect that national- 
ity is an issue of fact which admits of the same degree of proof as any physical 
fact, such as birth or death, and that it ought to be proved in the same way. 
This view, in the judgment of the Commission, is erroneous. A man’s 
nationality forms a continuing state of things and not a physical fact which 
occurs at a particular moment. A man’s nationality is a continuing legal 
relationship between the sovereign state on the one hand and the citizen on 
the other. The fundamental basis of a man’s nationality is his membership 
of an independent political community. This legal relationship involves 
rights and corresponding duties upon both—on the part of the citizen no less 
than on the part of the state. If the citizen leaves the territory of this 
sovereign state and goes to live in another country, the duties and rights 
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which his nationality involves do not cease to exist, although such rights and 
duties may change in their extent and character. A man’s nationality is 
not necessarily the same from his birth to his death. He may according to 
circumstances lose his nationality in the course of his life. He may elect to 
become a citizen of another sovereign state. Moreover, the country into 
which he has moved may, by its domestic laws, impose upon him the nation- 
ality of the new country and in this way a state of dual nationality may be 
created. 

These considerations show clearly that it would be impossible for any 
international commission to obtain evidence of nationality amounting to 
certitude unless a man’s life outside the state to which he belongs is to be 
traced from day to day. Such conclusive proof is impossible and would be 
nothing less than probatio diabolica. All that an international commission 
can reasonably require in the way of proof of nationality is primd facie 
evidence sufficient to satisfy the commissioners and to raise the presumption 
of nationality, leaving it open to the respondent state to rebut the presump- 
tion by producing evidence to show that the claimant has lost his nationality 
through his own act or some other cause. In the same way the respondent 
state may show that the citizen’s first nationality has come into conflict with 
its domestic laws and that the position has arisen which is described as dual 
nationality. 

4. A consular certificate is a formal acknowledgment by the agent of a 
sovereign state that the legal relationship of nationality subsists between that 
state and the subject of the certificate. A consul is an official agent working 
under the control of his government and responsible to that government. 
He is as a rule in permanent touch with the colony of his compatriots who 
live in the country to which he is designed, and he is, by virtue of his post as 
consul, in a position to make inquiries with respect to the origin and ante- 
cedents of any compatriot whom he registers. He knows full well that the 
registration of a compatriot entitled to all the rights of citizenship is a step 
which imposes serious obligations upon the state which he serves. That 
circumstance in itself is an inducement to him to see that the registration 
must be attended to with great care and attention. 

It is, of course, conceivable that the inclusion of a man’s name in the con- 
sular register may be made carelessly or erroneously or under circumstances 
which later may give rise to serious doubts. It is no less true that consular 
registration does not in any way solve the problem of dual citizenship. In 
such circumstances as those, a consular certificate cannot be considered as 
absolute proof of nationality, and it will be competent for the agent of the 
respondent state to produce evidence in rebuttal. But when, as in this case, 
nothing is alleged which raises the slightest doubt as to the accuracy or 
bona fides of the entries in the register, a consular certificate ought to be ac- 
cepted as primd facie evidence which does not in any way lose its force from 
the general objections taken by the respondent government. 
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A consular certificate, originating as it does at a more recent date than a 
birth certificate, may even possess greater evidential value. 

5. With regard to the baptismal certificate, it was signed by a Roman 
Catholic priest and shows that Robert John Lynch, born on the 9th June, 
1868, was baptised on the 21st June, 1808, in St. Mary’s Cathedral, Cape- 
town. Inthe judgment of the Commission, this is still further proof to show 
that Robert John Lynch was of British nationality. The original certificate 
has been produced, and in the opinion of the Commission must be accepted 
as an authentic and genuine document. In view of the date of compulsory 
birth registration in England, it can be safely assumed that compulsory 
registration of births was not in existence in Cape Colony in 1868. <A bap- 
tismal register established both the date of birth and the place and date of 
baptism. The objection was taken on the part of the respondent govern- 
ment that the most essential fact on the question of nationality was the 
place of birth, and that the best evidence of the place of birth was not a 
baptismal certificate. This objection, however, carries little or no weight in 
view of the circumstances that the geographical location of Capetown and 
the state of the means of communication in 1868 render it extremely unlikely 
that a child baptised in Capetown on the 21st June could have been born on 
the 9th June in any country other than Cape Colony. 

6. On these various grounds the Commission rules that the claimant’s 
nationality has been established and that the demurrer must be overruled. 

The Mexican Commissioner does not agree with this judgment and ex- 
presses a dissenting view.® 

(Signed) A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) ARTEMUS JONES, 
British Commissioner. 
(Signed) E. A. CLEuGH, 
British Secretary. 
(Signed) GuILLERMO R. BUENO, 
Assistant Mexican Secretary. 


Mrs. VirGiInia LESSARD CAMERON 
(Decision No. 2; Claim No. 9) 
Mexico, D. F., November 8, 1929 


The Commission is independent of both the Mexican law and the British law in matters of 
evidence and procedure, and the greatest liberality will obtain in the admission of evidence 
with a view of discovering the whole truth. 

Affidavits contain evidence which can be described as secondary and is often of a very 
defective character. In many cases such evidence will possess little value, but the weight to 
be attached to that evidence is a matter for the commissioners to decide according to the 
circumstances of a particular case. Affidavits must be weighed with the greatest caution 
and circumspection, but it would be utterly unreasonable to reject them altogether. 


’ Dissenting opinion omitted from this JouRNAL. 
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1. In this case the demurrer filed by the Mexican Agent is based on two 
grounds: (1) that no reliable document has been produced by the British 
Government to establish the British nationality of either Dr. Murdock C. 
Cameron or of Mrs. Cameron, and (2) that the memorial does not comply 
with Article 11 of the Rules of Procedure, which requires an executor or ad- 
ministrator who claims on behalf of the deceased person’s estate to give 
evidence of the legal representative capacity in which he or she is acting. 

In the course of his argument the Mexican Agent raised other points. He 
contended, in particular, that the Commissioners were not entitled to accept 
affidavits, on the ground that Article 4 of the Anglo-Mexican Convention 
does not specifically mention affidavits.!. A further contention was that the 
third paragraph of Article 4 was governed by Mexican law and that docu- 
mentary evidence as well as parole evidence given in examination before the 
Commission should be in accordance only with Mexican law. He relied in 
particular upon the fact that affidavits were a form of evidence which was 
unknown to the law of Mexico. 

The Mexican Agent declined to attach any importance to an affidavit 
sworn by a brother of Dr. Cameron (annex 2 of the memorial), dated the 
25th August, 1909, in which it is declared that Dr. Cameron was born on the 
9th May, 1855, as a British subject, and that he never lost that nationality. 
He submitted that the affidavit possessed no value, because it was sworn to by 
a near kinsman of the claimant, who was therefore not an independent wit- 
ness and as to whose trustworthiness the Commission had no information. 

Furthermore, the respondent government produced a document signed by 
Dr. Cameron in 1896 in which he described himself as a citizen of American 
nationality. 

Finally, the Mexican Agent submitted that Dr. Cameron must be con- 
sidered a Mexican citizen under Article 30 of the Mexican Constitution of 
1857, because he had acquired land in Mexico and was the father of Mexican 
children. 

2. Against these contentions the British Agent relied upon various points 
in the course of his argument. In the first place, the affidavit of Dr. Camer- 
on’s brother was the evidence of a person in a better position to know the 
facts of Dr. Cameron’s nationality than anyone else. He produced a certi- 
fied copy of entries in the register of the British Consulate at Tampico, show- 
ing that Dr. Cameron and his children were registered as British subjects on 
the 5th June, 1908. The fact that Dr. Cameron was born in Canada was, he 
suggested, an explanation why the deceased had described himself as being of 
American nationality. He relied upon the authorities set out on p. 186 of 
Ralston, that Article 30 was to be construed in a permissive and not in an 
obligatory sense. With regard to Rule 11, he submitted that no letters of 
administration were required by the law of Texas to administer an intestate 
estate. 


1 Printed in this JouRNAL, Vol. 23 (1929), p. 13. 
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The British Agent contested strenuously the claim of the Mexican Gov- 
ernment that affidavits were excluded by the treaty and that Article 4 was to 
be interpreted according to Mexican law. In the whole history of inter- 
national commissions no treaty had ever been signed which permitted the 
law of one sovereign state to determine disputes to the exclusion of the law 
of the other sovereign state. Affidavits were covered by the words ‘‘other 
evidence”’ and the application of the Mexican law related exclusively to the 
parole examination of witnesses before the commission. 

3. It is necessary that the Commissioners should make clear once and for 
all what their attitude is with regard to the claim that matters of evidence 
and procedure were to be governed by Mexican law and that affidavit 
evidence was excluded by the language of the treaty. This is a matter of 
great general importance which must be examined with care. 

In the first place the Commissioners consider that there is no limitation 
in the terms of the treaty to restrict them in the evidence they receive. The 
Commission is independent of both the Mexican law and the British law 
and there is nothing in the treaty to suggest the contrary. 

As an international tribunal the function of the Commission is funda- 
mentally different from the function of a civil national tribunal. The Com- 
mission has been created by two sovereign states for the purpose of carrying 
out a determinate object and both states have selected experienced lawyers 
who possess their confidence. In signing the convention the governments 
have acknowledged that it is in the interest of both states that the claims 
should be disposed of once and for all. In the preamble to the treaty both 
Great Britain and the United States of Mexico express their desire ‘‘to adjust 
definitively and amicably all pecuniary claims arising from losses or damage 
suffered by British subjects.” 

By Article 2 of the treaty a duty is imposed upon the Commissioners ‘‘to 
examine with care and to judge with impartiality in accordance with the 
principles of justice and equity all claims presented.’ In order to carry out 
the object of the treaty and the duty of the Commissioners it is necessary 
that this body should be equipped with more extensive powers than a 
domestic tribunal can enjoy so that the Commissioners can ascertain the 
truth in a manner which is not subject to any restriction. 

It appears to us that the true principles to be observed are expressed in the 
following words taken from pp. 38-39 of the Report of the Mexican-American 
Claims Commission, dated the 8th September, 1923: 


For the future guidance of the respective Agents, the Commission 
announces that however appropriate may be the technical rule of evi- 
dence obtaining in the jurisdiction of either the United States or Mexico 
as applied to the conduct of trials in their municipal courts, they have 
no place in regulating the admissibility or the weighing of evidence 
before this international tribunal. . . . On the contrary, the greatest 
liberality will obtain in the admission of evidence before this Commis- 
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sion, with a view of discovering the whole truth with regard to each 
claim submitted. 


4. It appears to the Commissioners that the reference to Mexican law in 
Article 4 of the treaty applies only to the examination of witnesses. It 
would be a unique event in the history of international treaties if two sover- 
eign states solemnly agreed that the law of only one should prevail. The 
true interpretation of Article 4 of the treaty is quite clear. It is the only 
article in the treaty which made it necessary for the Mexican Government 
to safeguard the rights of their own subjects. It authorized the Commis- 
sioners to have Mexican citizens examined under affirmation, and signing the 
convention the Mexican Government had to be careful that their citizens 
should not be subject to a system of interrogation more stringent and more 
oppressive to their consciences or less familiar to them than the system pre- 
vailing in the courts of their own country. For this reason it was stipulated 
that the Mexican law must be observed. 

5. With regard to affidavits it appears to the Commissioners that they are 
bound to reject the view put forward by the Mexican Government. It is 
true, no doubt, that affidavits contain evidence which can be described as 
secondary evidence and is often of a very defective character. In many 
cases, it may be, affidavit evidence may possess little value, but the weight 
to be attached to that evidence is a matter for the Commissioners to decide 
according to the circumstances of a particular case. Affidavits must and 
will be weighed with the greatest caution and circumspection, but it would 
be utterly unreasonable to reject them altogether. 

The evidence of which the Commission will be able to dispose is limited 
by the very nature of the claims. 

Most of the claims originate in acts of violence, of which documentary 
evidence will seldom, if ever, be available. The most recent of the facts have 
been committed nearly 10 years ago and the most remote nearly twenty years 
ago. It is clear that oral testimonial evidence in most cases cannot be ob- 
tained owing to the death or the disappearance of witnesses, and that, if 
available, one would hesitate to attach much weight to the evidence of wit- 
nesses who spoke of events which happened so many years ago. 

If, the evidence already being so scarce, the Commissioners were to be 
deprived of the light of truth, dim as it may be, that may shine out of some 
affidavits, it would mean that their task would be attended by greater diffi- 
culties than seems unavoidable, and that the position of one party to the 
convention would be seriously prejudiced. 

Finally, there is nothing in the language of the treaty to warrant the 
proposition put forward by the Mexican Government. 

6. In this particular case, the affidavit sworn by Dr. Cameron’s brother is, 
however, not a document which ought to carry great weight with the Com- 
missioners. Nothing is known about him, whether he is trustworthy or 
whether he kept in touch with his brother, who left Canada in 1881. On the 
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other hand, for the reasons set out in our judgment in the case of R. J. Lynch, 
the certificate of consular registration put in by the British Agent does raise 
a presumption of British nationality, though that presumption is rebutted 
by another document put in by the Mexican Government. This is the annex 
attached to the demurrer, in which in 1896 Dr. Cameron designated himself 
as ‘‘ciudadano americano.”’ It may be that this referred to his Canadian 
birth, but, even so, the document affords evidence that Dr. Cameron did not 
at that time consider himself a British subject or had reasons for not avowing 
himself as such. The signature of Dr. Cameron to this declaration weakens 
very considerably the evidence of the consular certificate and justifies the 
Commissioners in holding that the claimant has not established his British 
nationality. 

This being the case, it is not necessary to consider the effect of Article 30 
of the Mexican Constitution. 

7. As regards the right of claimant to represent her deceased husband’s 
estate, the Commission must declare that Article 11 of the Rules of Procedure 
has not been observed. According to this article, claims on behalf of an 
estate must be filed by the deceased’s legal representative, who shall duly 
establish his legal capacity therefor. The law of Texas, to which the British 
Agent appealed, cannot be conclusive for the decisions of the Commission, 
but even if it could, the Mexican Agent has in his brief put forward argu- 
ments raising serious doubt as to whether the Texas law would give claimant 
any right to appear before the Commission. The Commission is not in pos- 
session of any document showing that Mrs. Cameron has the capacity to 
appear in her own right and in that of her children, three of whom were of 
age at the time of Dr. Cameron’s death, and all of whom were of age at the 
time when claimant made her statement (Annex 1). 

8. The Commission declares that (a) the British nationality of neither Dr. 
Cameron nor of his widow, the claimant, has been sufficiently established, 
and that (b) claimant has not duly shown her legal capacity to act on behalf of 
Dr. Cameron’s estate in accordance with Article 11 of the Rules of Procedure. 

The demurrer is allowed. 

The judgment is unanimous, but the other two Commissioners desire to 
express separately their reasons for arriving at the same conclusion.” 

(Signed) A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) ARrtTEMUS JONES, 
British Commissioner. 
(Signed) Lic. Bentro FLoRgs, 
(Signed) E. A. Mexican Commissioner. 
British Secretary. 
(Signed) R. BUENO, 
Assistant Mexican Secretary. 


2 Separate opinions omitted from this JouRNAL. 
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Captain W. H. GLEADELL 
(Decision No. 4; Claim No. 19) 
November 19, 1929 


A claim must remain continuously in the hands of a citizen of the claimant government 
until the time for its presentation before the Commission. 

An estate does not take over and retain a testatrix’s nationality as apart from the nation- 
ality of the heirs. It is essential to know into whose hands the assets of the estate have 
— and whether this transition involves a change of nationality in the person entitled to 
the claim. 

The right to claim falls under the definition of personal property, and this claim for the 
recovery of a forced loan imposed by the Governor upon the proprietors of real property 
in Yucatdin may be identified with a debt of which the testatrix was the creditor. As the 
will was made in England by a British subject, the intention of the testatrix must be inter- 
preted according to English law and jurisprudence. According to that law, debts or choses 
in action are generally looked upon as situated in the country where they are properly 
recoverable or can be enforced. 

In this case the claim is recoverable in Mexico. As the testatrix died before the claims 
convention was signed, and as she left all her property in Mexico to her daughter, an Ameri- 
can citizen, the claim, although British in origin, has not retained that character until the 
time of its presentation. This fact cannot be modified by the circumstance that the executor 
of the estate is a British subject. 


1. The respondent government have lodged in this case a motion to dis- 
miss the memorial on the ground that the right to claim the compensation 
for the loss which is the subject matter of the memorial is not vested in 
Captain Gleadell, a British subject, but in his stepdaughter, Mrs. Muse, who 
is an American subject. 

Captain Gleadell was married in 1907 to Mrs. Katherine Baker de Gleadell, 
who was the owner of real property in Mexico. In 1914, when she was a 
British subject by reason of her marriage to the claimant, Mrs. Gleadell was 
compelled, by means of a forced loan, to deliver the sum of ten thousand dol- 
lars to the Provisional Government of Yucatin. The memorial seeks to re- 
cover this sum from the Mexican Government on the ground that the right 
to it is vested in Captain Gleadell. In its origin the claim is undoubtedly 
British, but the contention of the Mexican Agent is that Mrs. Gleadell by 
her will bequeathed the right to claim the money to Mrs. Muse, who is her 
daughter by her first marriage and who was born in Mexico. In support of 
this contention the respondent government relied upon the will of Mrs. 
Gleadell, executed in England on the 6th October, 1925 (Annex 7 of the 
memorial), clause 5 of which reads as follows: 


I devise and bequeath all my real and personal property or share or 
interest in real and personal property which may be situate in Mexico 
at the time of my death unto my said daughter absolutely and bene- 
ficially. 


The submission of the Mexican Agent is that this is a claim to recover 
money, that the right to claim money must be considered as a form of per- 
sonal property, and that this right, according to English jurisprudence, is a 
right situated at the place where the debtor is domiciled. 
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On the other side it was contended by the British Agent that Mrs. Gleadell 
paid the forced loan from her general resources, which form no part in her 
Mexican estate. The testatrix nominated two executors under her will, 
namely, her husband, Captain Gleadell, and her daughter, Mrs. Muse, but 
the latter renounced probate and Captain Gleadell is now the sole executor. 
The British Agent contended that Captain Gleadell, under the terms of the 
will, possessed a life interest in the residuary estate of the late Mrs. Gleadell, 
and that the claim for the repayment of the forced loan was part of the estate. 

2. In the opinion of the majority of the Commissioners, a long course of 
arbitral decisions has established the principle that no claim falls within a 
treaty which is not founded upon an injury or wrong done to a citizen of the 
claimant government. According to Ralston, pages 161 and 163, and 
Borchard, pages 664, 666, such claim must have remained continuously in 
the hands of the citizen of such government until the time for its presentation 
before the commission. 

It is admitted that the origin of the claim was British, and the contest 
between the two governments is whether the claim has retained that British 
character until the present time. 

This question cannot be solved by the fact that the deceased Mrs. Gleadell 
was a British subject at the time of her death and that her husband acts on 
behalf of her estate. The necessity of the continuous national character of 
the claim, as formulated above and as adhered to by the Commission, does 
not allow us to consider the estate as taking over and retaining the testatrix’s 
nationality, as apart from the nationality of the heirs. It is essential to 
know in whose hands the assets of the estate have passed and whether this 
transition involved a change of nationality in the person entitled to the 
claim. These questions can only be answered by the will. 

3. Mrs. Gleadell in her will divided her estate in two parts. The one was 
described in clause 5, quoted above, and the other in clause 6, reading as 
follows: 


6. I devise and bequeath the residue of my real and personal property 
(including any real and personal property to which I may be entitled or 
in which I may be interested in the United States of America or else- 
where out of Great Britain), not hereinbefore otherwise disposed of, 
unto my Trustees upon trust to sell, call in and convert the same into 
money (with full power to postpone such sale, calling in and conversion 
for so long as my Trustees shall in their absolute discretion think fit 
without being responsible for loss (Katherine Gleadell) caused by such 
postponement and, out of the proceeds of such sale, calling in and con- 
version and out of my ready money, to pay my debts and funeral and 
testamentary expenses and to stand possessed of the residue upon trust, 
to invest the same in manner hereinafter authorized, the said residue 
and the investments for the time being representing the same being here- 
inafter called ‘‘my residuary estate.” 


It is quite clear that the testatrix disposed of all the assets of her estate, 
because she called the second part ‘‘my residuary estate.” The title to 
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claim the money paid unto the forced loan is, therefore, included either in 
clause 5 or in clause 6. 

There can be little doubt that the right to claim falls under the definition 
of ‘“‘personal property.”’ Dicey (Conflict of Laws, a digest of the Law of 
England, p. 313), when enumerating the kinds of goods which constitute 
personal property, mentions: 


Chose in action.—Personal property includes every kind of chose in 
action, using that term in its very widest sense. It includes, that is to 
say, every movable which cannot be touched or intangible movable. 
Thus it includes ‘‘debts”’ in the strict sense of the terms, and also every- 
thing (not an immovable) which can be made the object of a legal claim, 
as, for example, a person’s share in a partnership property. 


There is reason to identify this claim with a debt of which Mrs. Gleadell 
was the creditor, because the forced loan, raised by the Governor of Yucatan 
in 1914, was recognized by the Mexican Government and all holders of re- 
ceipts were invited to submit their claims to a special commission. 

4. The question now to be answered is whether this part of Mrs. Gleadell’s 
personal property was situate in Mexico (clause 5 of the will) or elsewhere 
(clause 6). 

As the will was made in England by a British subject, the intention of the 
testatrix must be interpreted according to English law and _ jurispru- 
dence. 

In this connection it is material to observe what Dicey says on pages 318 
and 319: 


From these two considerations flows the following general maxim, 
viz., that whilst lands, and generally, though not invariably, goods 
must be held situate at the place where they at a given moment actually 
lie, debts, choses in action and claims of any kind must be held situate 
where the debtor or other person against whom a claim exists resides; 
or, in other words, debts or choses in action are generally to be looked 
upon as situate in the country where they are properly recoverable or 
can be enforced. 


In this case the only country where the claim is recoverable is Mexico and, 
therefore, this personal property must be considered as situate in Mexico and 
to have been left to Mrs. Gleadell’s daughter, an American citizen. 

We are confirmed in this view by the circumstance that the burden of the 
forced loan was imposed among proprietors of real property in Yucatdn, 
which property has been shown by the Mexican Agent in his brief to have 
belonged to Mrs. Gleadell jointly with her daughter. 

As Mrs. Gleadell died before the claims convention was signed, the claim, 
although British in origin, has not retained that character until the time of 
its presentation. This fact cannot be modified by the circumstance that the 
executor of the estate is a British subject. 
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On these grounds the majority of the Commissioners take the view that 
the right to claim the money does not belong to a British subject and, there- 
fore, falls outside the jurisdiction of the court. 

The motion to dismiss is allowed. 

One of the Commissioners expresses a dissenting view.! 

(Signed) A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Brniro Fiorgs, 
Mexican Commissioner. 

(Signed) E. A. 

British Secretary. 

(Signed) 8. MatTIENzo, 

Mexican Secretary. 


Mexico City BOMBARDMENT CLAIMS 
(Decision No. 12; Claims Nos. 2, 28, 40, 50, 55 and 58) 
February 15, 1930 


Unsupported affidavits of claimants possess a very defective character and only in cases 
of the rarest exception can they be accepted as sufficient evidence. 

Considering that evidence of negative facts, such as the omission or the absence of sup- 
pressive or punitive measures, can hardly ever be given in an absolutely convincing manner, 
the Commission will assume strong primd facie evidence to exist in cases where, first, the 
British Agent will be able to make it acceptable that the facts were known to the competent 
authorities either because they were of public notoriety or because they were brought to 
their knowledge in due time, and, second, the Mexican Agent does not show any evidence 
as to action taken by the authorities. . 

As to the proof of the amount of loss sustained, the Commissioners adopt the rule that, in 
the absence of clear evidence, the Mexican Government cannot be obliged to pay more than 
the amount representing the value of such objects as may be safely supposed to constitute 
the average portable property of young unmarried men of the social class for which 
Y. M. C. A. hostels are particularly destined. 

1. The British Government have joined in a single memorial, under the 
title, ‘Mexico City Bombardment Claims,” one group of similar claims and 
two individual claims, all of which originate in the events which took place 
in Mexico City in February, 1913, during a period known as “the tragic ten 
days.” 

They are the following: 

A. The claims of Walter Ralph Baker, Archibald William Webb, Her- 
bert John Woodfin and George J. W. Poxon, all residents in the 
Hostel of the Young Men’s Christian Association, for having lost 
property when the hostel was occupied by troops. 

B. The claim on behalf of Daniel John Tynan for losses suffered when, 
as a result of a bombardment, a fire was started in his house and 
his property destroyed. 

C. The claim of James Kelly for losses suffered through the killing of 


twelve of his cows by a shell. 


1 Dissenting opinion of the British Commissioner omitted from this JoURNAL. 
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The Commission has considered and decided the three parts of the memo- 


rial separately. 
A 


The Claims of Messrs. Baker, Webb, Woodfin and Poxon 


2. Their losses are alleged to have been due to the occupation of the 
Y. M. C. A. Hostel, where they resided in February, 1913, by revolutionary 
troops belonging to the forces of General Felix Diaz, then in arms against 
the administration of President Madero. Claimants were ordered to leave 
the building without delay, and when they returned to their rooms after 
hostilities had ceased, they found that their personal property had been either 
destroyed or looted by the revolutionaries. The building was, and is still, 
situated at the corner of Calle Dalderas and Avenida Morelos, close to the 
so-called ‘‘Ciudadela,” being the arsenal, then occupied by the Felicistas 
(troops under command of General Felix Diaz). 

The documents on which the British Agent relies are: (1) An affidavit 
sworn by Mr. Baker before the British Consul-General at Mexico City on 
the 2nd April, 1913; (2) a statement made by Mr. Webb on the Ist March, 
1913, registered on the 27th March, 1913, at the British Consultate-General 
at Mexico City, and affirmed by his affidavit sworn before the British Vice- 
Consul at Guadalajara on the 15th April, 1928; (3) a statement made by Mr. 
Woodfin on the 3rd April, 1913, and affirmed by his affidavit sworn before 
the British Consul at San José, Costa Rica, on the Ist March, 1928; (4) an 
affidavit sworn by Mr. Poxon before a notary public at Los Angeles (Cali- 
fornia) on the 28th November, 1927; (5) several certificates of the Secretary 
of the Young Men’s Christian Association, to the effect that Messrs. Baker, 
Webb and Woodfin occupied rooms in the hostel when the building was 
invested by revolutionary troops on the 11th February, 1913. 

In the course of his argument the British Agent has filed an affidavit 
sworn before the Vice-Consul of the United States of America at Mexico 
City by Mr. Richard Williamson, now National Secretary, and in February, 
1913, Associate General Secretary of the Young Men’s Christian Association. 
In this affidavit Mr. Williamson deposes that during the “‘tragic ten days” 
the hostel of the association was occupied by one hundred soldiers under the 
general command of Felix Diaz; that he (Williamson) was on hand at the 
same building immediately after the hostilities ceased, and that he found the 
majority of the rooms had been sacked and robbed. He further states that 
none of the occupants of the rooms had an opportunity to remove their per- 
sonal belongings because of the suddenness of the occupation of the building 
and the impossibility of getting access to it after the troops had occupied it, 
and that, during the time the robbing and sacking was done, no troops, forces 
or individuals had access to the building. 

The British Government claims on behalf of Mr. Baker 997.00 pesos 
Mexican gold; on behalf of Mr. Webb, 275.50 pesos Mexican; on behalf of 
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Mr. Woodfin, 621.10 pesos Mexican silver or £62 3s.; and on behalf of Mr. 
Poxon, 631.00 pesos Mexican gold. 

3. The Mexican Agent has denied any value whatever to the affidavits of 
the claimants, because they have not been sworn publicly before a court, be- 
cause there has been no cross-examination of the affiants, and because, in 
case of perjury, the affiants cannot be prosecuted. 

In his opinion, the unsupported affidavits of claimants cannot be con- 
sidered as evidence, and certainly not as evidence in theirfavor. He pointed 
out that Articles 10, 28, 29 and 30 of the Rules of Procedure make a clear 
distinction between the parties and the witnesses, and that documents 
emanating from the former are not equivalent to documents emanating from 
the latter. The fact on which the claims are based, 7.e., the looting of the 
room in each individual case, has not been proved, neither have the pre- 
existence or the value been established of the objects, for the loss of which 
compensation is claimed. Even if the occupation of the building were 
ascertained, the losses of the claimants individually would not have been 
proved by their uncorroborated affidavits. In the view of the Mexican 
Agent, the claimants have omitted to collect the necessary outside evidence, 
which, if they had made an effort, would have been available, and this makes 
their statements still more objectionable to him. 

Although the Mexican Agent did not deny that the Felicistas are included 
in the forces enumerated in Article 3 of the convention, he contested that 
there was any proof that they were responsible for the losses on which the 
claims rest. But even if this had been shown, they could, as being rebels, 
only fall within subdivision 5 of Article 3, and the British Agent ought to 
establish that the competent authorities had been blamable in some way. 

4. The British Agent held that to unsupported affidavits of claimants 
more weight is to be attached than his colleague was inclined to admit. Ac- 
cording to the British law, affiants can be prosecuted and punished for per- 
jury even if they swore and signed outside England. In this case, however, 
the affidavits cannot be considered as lacking support, because they cor- 
roborate each other, having been sworn by different persons, who all suffered 
similar losses at the same time and owing to the same occurrences. 

He further argued that, whereas it is impossible to obtain corroborated 
evidence as to the objects robbed from a room, the statement of the owner 
has the value of primd facie evidence. 

That those who occupied the building and looted the rooms were Felicistas 
was, according to the agent, of public notoriety, and is, moreover, proved by 
the certificates of the Secretary of the Y. M. C. A. and by the affidavit of Mr. 
Richard Williamson. 

In his view, the Felicistas were included in subdivision 2 of Art. 3 of the 
convention, because they aimed at the overthrowing of President Madero, 
an aim which at the end of the “‘tragic ten days’”’ was reached by General 
Victoriano Huerta. As, in the conception of the British Agent, Huerta es- 
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tablished a government de facto, the cause, which was common to him and 
to General Felix Diaz triumphed and the Mexican Government is respon- 
sible for the damages caused by the forces of the one as well as of the other. 
If, according to the opinion of his Mexican colleague, subdivision 5 of Art. 
3 were to be applied, the British Agent maintained that it was well known 
that neither General Felix Diaz nor his soldiers were punished. 

5. In its decision on the demurrer, filed by the Mexican Agent in the claim 
of Mrs. V. C. Cameron, the Commission has made known its attitude as to 
affidavits in general. The unanimous view of the Commissioners was ex- 
pressed as follows: 


It is true, no doubt, that affidavits contain evidence which can be 
described as secondary evidence and is often of a very defective 
character. In many cases, it may be, affidavit evidence may possess 
little value, but the weight to be attached to that evidence is a matter 
for the Commissioners to decide according to the circumstances of a 
particular case. Affidavits must and will be weighed with the greatest 
caution and circumspection, but it would be utterly unreasonable to 
reject them altogether. 


Acting on the principle laid down in this sentence, the Commission has 
considered the weight to be attached, first to unsupported affidavits of 
claimants in general, and second to the affidavits produced in this case. 

It may be useful for the further guidance of the agents, that the Commis- 
sion announces that its majority has come to the conclusion, in general, that 
unsupported affidavits of claimants possess the very defective character of 
which the quotation speaks, and that only in cases of the rarest exception, 
they can be accepted as sufficient evidence. Such documents are sworn 
without the guarantee of cross examination by the other party; in nearly all 
cases a false statement will remain without penalty, and, as they are signed 
by the party most interested in the judgment, they can not have the value 
of unbiased and impartial outside evidence. 

As regards, however, the affidavits, on which the British Agent relies in 
this case, an otherwise composed majority of the Commission does not con- 
sider them as being unsupported, at least not as regards the affidavits of 
Messrs. Baker, Webb and Woodfin. Their statements have been made at 
nearly the same time and very shortly after the events. Their depositions 
are identical. Their falseness would be equal to a perjury of such a pre- 
meditated and concerted character as seems difficult to admit. Moreover, 
their declarations are strengthened by the certificates of the Secretary of the 
Y. M.C. A., who attests that the hostel was occupied by revolutionaries, and 
by the affidavit of Mr. Richard Williamson, who, as an eye witness, swears 
that he knew that the soldiers, who invested the building, were Felicistas and 
that the majority of the rooms have been sacked and robbed. As moreover, 
the hostel was situated in the immediate neighborhood of the place where, as 
is widely known, General Felix Diaz had his quarters, there is every reason 
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to admit that, by corroboration, the various affidavits and statements prove 
sufficiently the occupation of the building by Felicistas and the looting by 
them of the rooms of Messrs. Baker, Webb and Woodfin. 

It is the unanimous opinion of the Commissioners that these considera- 
tions do not hold good for the claim of Mr. Poxon for the reasons first that 
his affidavit, having been sworn on the 28th November, 1927, cannot be 
regarded as being corroborated by the simultaneous and contemporary 
statements drawn up a few days or weeks after the events; and second that 
there has not been shown any evidence as to his residing in the hostel 
during the “‘tragic ten days.”’ 

6. The majority of the Commission being satisfied that the hostel was oc- 
cupied by soldiers of the Felix Diaz forces, and that the rooms of Messrs. 
Baker, Webb and Woodfin were looted by them, the next question which 
arises is whether the Mexican Government can, under Art. 3 of the conven- 
tion, be held responsible for these acts, in other words, whether the Felicistas 
fall within any of the subdivisions of Art. 3, and if so, within which of them. 

It is again a majority of the Commission who answer this question in the 
affirmative and hold that subdivision 5 of Art. 3 applies to the case under 
consideration. 

The Commissioners, whose views are here exposed, do not admit such a 
close codperation and community of aim between General Felix Diaz and 
General Victoriano Huerta as to identify them both together as one revolu- 
tionary force, which, after the overthrow of President Madero, set up a 
government de facto. In their opinion, the Felicista forces must be consid- 
ered as separate forces and merely as troops having risen in arms against the 
then government de jure, 7.e., as rebels. 

For their acts the Republic of the United Mexican States owes compensa- 
tion, in case, to quote the last part of subdivision 5: “It be established that 
the competent authorities omitted to take reasonable measures to suppress 
the insurrections, risings, riots or acts of brigandage in question or to punish 
those responsible for the same; or that it be eotaminee in like manner that 
the authorities were blamable in any other way.” 

In a great many cases it will be extremely difficult to establish beyond 
any doubt the omission or the absence of suppressive or punitive measures. 
The Commission realizes that the evidence of negative facts can hardly ever 
be given in an absolutely convincing manner. But a strong primd facie 
evidence can be assumed to exist in these cases in which first the British 
Agent will be able to make it acceptable that the facts were known to the 
competent authorities, either because they were of public notoriety or be- 
cause they were brought to their knowledge in due time, and second the Mex- 
ican Agent does not show any evidence as to action taken by the authorities. 

In the claims here dealt with both conditions seem to be fulfilled. The 
occupying and the looting of the building must have been known to the 
authorities obliged to watch over and to protect life and property; and, fur- 
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thermore, the British Agent showed notes of sufficient authenticity, written 
in the British Legation in margin of the affidavits of the claimants, which 
notes satisfy the majority of the Commission that the events have been duly 
and without delay intimated to the public authorities. 

On the other hand there is no evidence at all that the soldiers, who looted 
the hostel, have been prosecuted. 

7. It remains to be examined if any proof has been shown of the amount 
of the loss for which compensation is claimed, and which decision is to be 
taken in case such proof is lacking. 

The Commissioners join in the view that the corroboration of the three 
affidavits, adopted in § 5 of this judgment, does not go further than the mere 
facts of the occupying of the building and the looting of the rooms, and that 
neither in the other documents, on which the majority relies, is to be found 
anything which can throw light on the figures of the loss. But the majority 
cannot concede that this constitutes a reason why no award at all should be 
granted. 

The majority of the Commissioners are convinced that losses have been 
suffered and that, according to the convention, they are to be compensated 
by the United Mexican States, and the mere facts that their amount has not 
been established cannot deprive the claimants of their right. Another view 
might be taken if the claimants could be blamed for having omitted to take 
such steps as could lead to showing what the damages were. But there can 
be no reasonable doubt that such steps were not within their power. After 
the soldiers invested the hostel, the residents had no choice but to evacuate 
their rooms at once. There was no one inside or outside the building who 
could be expected to know which objects had to beleft in the rooms. A com- 
parison between the inventory before and after the occupation was therefore 
impossible. It would be in conformity neither with justice nor equity if for 
this reason all compensation was disallowed. 

But it seems equally wrong to accept, in the absence of convincing evi- 
dence, the figures calculated by each of the claimants. The Commission 
cannot believe that it would act in accordance with the principles laid down 
in Article 2 of the convention if it decided that the Mexican Government 
must pay the uncorroborated and perhaps exaggerated amounts which ap- 
pear in the affidavits of the interested parties. 

To this dilemma the Commission sees only one solution, 7.e., to lay down 
its own rule for the adjudging of the award. This rule must be established 
independently of the individual claims. It cannot grant to the one more 
than to the other because it rejects the figures which each of the claimants 
puts forward. It must constitute the nearest approach to justice and equity 
which the case admits. 

This rule, adopted by the majority of the Commissioners, is that the 
Mexican Government, in the absence of clear evidence, cannot be obliged to 
pay more to each claimant than the amount representing the value of such 
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objects as may be safely supposed to constitute the average portable property 
of young, unmarried men of the social class for which the hostels of the 
Y. M. C. A. are particularly destined. Arbitrary as this amount may seem, 
it is more in conformity with the spirit of the convention than either the 
denial of all award whatever or the granting of sums for which no reliable 
evidence exists. 

8. The Commission decides that the Government of the United Mexican 
States shall pay to the British Government, on behalf of Messrs. W. R. 
Baker, A. W. Webb and H. J. Woodfin, each the sum of 275.00 (two hundred 
and seventy-five) pesos Mexican gold. 

The Commission decides that the claim of Mr. G. J. W. Poxon is dis- 
allowed. 

B 


The Claim of Mr. Daniel John Tynan 


9. The memorial states that in February 1913 Mr. Tynan was residing at 
5a. Balderas No. 74. On the 17th and 18th of that month, as a result of a 
bombardment between Felicistas and Federal troops, a fire was started in 
the house and Mr. Tynan’s personal property was destroyed. 

On behalf of Mr. Tynan the sum of 2,743.00 pesos, Mexican currency, is 
claimed. 

10. Contrary to Article 10 of the Rules of Procedure, the memorial is not 
signed by the claimant nor is there a signed statement of the claim by the 
claimant included in the memorial. The only document on which the Brit- 
ish Agent relies is a ‘‘ statement of losses suffered by D. J. Tynan,” at the foot 
of which appear several signatures. This statement has not been sworn, nor 
has any information been given as to the identity of the signatories or as to 
how they came to the knowledge which they profess. 

The Commission cannot regard this paper as sufficient evidence of the 
facts alleged in the memorial. 

11. The Commission decides that the claim is disallowed. 


¢ 
The Claim of Mr. James Kelly 


12. In the memorial the following facts are alleged: 

In February, 1913, Mr. James Kelly was engaged in a milk business at 
No. 45, Calzada de Cuitlahuac, in the City of Mexico. He had approxi- 
mately 150 Holstein cows on the premises. On the 12th of that month, 
during a battle which took place in Mexico City, a shell burst in the arch- 
way of the cowshed, killing twelve cows. As the cows were in a perfect 
State of health before they were killed, Mr. Kelly, with the permission of 
the police authorities of the Second Commissariat of Mexico City, sold the 
flesh to Sefior Ruben Carrillo, who was at that time engaged in the cattle 
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trade. The value of the cows alive was 275.00 pesos Mexican each, but Mr. 
Kelly was only able to secure the price of 50.00 pesos each for the flesh. 

The amount of the claim is for 2,800.00 pesos, being the difference be- 
tween the value of the twelve cows and the proceeds of the sale of the meat. 

Mr. Kelly’s estimate of his loss is confirmed by Sefior Ruben Carrillo in 
an affidavit of the 8th May, 1928. 

13. The Mexican Agent did not accept the affidavit of Sefior Carrillo, 
who, being a Mexican subject, ought not to have made his deposition before 
the British Consul, but before the authorities of his own country. More- 
over, the witness has not been cross-questioned and he does not explain 
how he came to know the facts. 

Apart from that, the Mexican Agent held that the bombardment to 
which the memorial refers was part of the defence of the lawful Mexican 
Government against forces who had risen against them. The government 
acted according to their most essential duty, in order to uphold the constitu- 
tional régime. The bombardment, therefore, was an act of lawful warfare 
and not a revolutionary act. The agent made a distinction between 
damnum cum injuria and damnum sine injuria. In this case, according to 
his view, the Commission had to deal with damage resulting from legitimate 
self-defence, 7.e., from acts which did not constitute any injustice. The 
convention did not make Mexico responsible for damage of this nature. 

14. The British Agent has replied that Sefior Carrillo’s affidavit is a strong 
corroboration of the statement of Mr. Kelly, and that it is only natural that 
as the claims are prepared by British authorities, the affidavit is sworn before 
a British Consul. 

He could not agree that the events of the “‘tragic ten days” were to be 
classified as lawful warfare. At that stage there was a revolt of insurgents 
against President Francisco Madero and no civil war. But even if the ac- 
tion which the government took were identical with warfare, there was 
nothing in the convention that justified his colleague’s view that hereby the 
obligation of the government to give compensation was eliminated. The 
second article of the convention says, that “it is sufficient that it be estab- 
lished that the alleged damage actually took place, and was due to any of the 
causes enumerated in Article 3 for Mexico to feel moved ez gratia to afford 
such compensation.” 

Those words did clearly show that even in case where according to inter- 
national law responsibility could not be admitted, still compensation would 
be given to the injured parties, when it could be established that they suffered 
losses or damages as a result of revolutionary acts. 

15. The first question with which the Commission is faced, is whether the 
facts, upon which the claim is based, are sufficiently proved by the affidavits 
of Mr. Kelly and of Sefior Ruben Carrillo. 

As regards the affidavit of the former, the majority of the Commissioners 
refers to § 5 of this judgment and can only repeat that this document could 
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only be accepted as evidence if it were corroborated by reliable outside state- 
ments of one or more other persons not interested in the claim. 

As such nothing has been presented but the affidavit of Sefior Carrillo, 
who is said to have bought the flesh of the killed cows. The majority of the 
Commission cannot regard this document as possessing such a force as to 
support in a convincing manner the claimant’s deposition. The affidavit of 
Sefior Carrillo has been drawn up more than fifteen years after the events; 
the declarations have been made without interrogation by the other party, 
and he does not say how the many minute details, about which the affiant 
gives evidence, came to his knowledge. 

This document seems the less acceptable as sufficient evidence, because an 
effort ought and could have been made to obtain proof of a better quality. 
Mr. Kelly relates in his affidavit that, on the very day of the event, he re- 
ported to the Police Office of the Second Ward, from which a police officer 
and other persons were at once sent, and prepared a written report of the 
facts, which report was forwarded to the Office of the Public Prosecutor 
under No. 2250. The producing of this document would probably have 
assisted the Commission very effectively to establish the truth, but no 
endeavor has been made to procure it. In these circumstances the majority 
of the Commissioners object to rely on Sefior Carrillo’s affidavit as a sufficient 
support of the deposition of claimant. 

16. The Commission decides that the claim is disallowed. 

(Signed) ALFRED R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Benito FLorEs, 


Mexican Commissioner. 
(Signed) E. A. CLevGH, 


British Secretary. 
(Signed) 8. MATIENzo, 
Mexican Secretary. 
The British Commissioner did not concur in this decision and did not sign 
it, in accordance with Article 47 of the Rules of Procedure.! 


Mrs. A. H. FRANCIS 
(Decision No. 15; Claim No. 17) 
February 15, 1930 


Where bandits who had murdered a British subject were captured and promptly convicted 
and executed, and there is no evidence that the Mexican authorities omitted to take reason- 
able measures to prevent the offense or to protect peaceful; citizens residing in the neigh- 
borhood, Mexico is not responsible in damages to the widow of the murdered man. 


1. This is a claim on behalf of the widow of Mr. Thomas Francis, a British 
subject, who was murdered by a party of Mexicans on the 9th December, 
1 Dissenting opinion of the British Commissioner omitted from this JouRNAL. 
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1914, on the road about six miles north-east from the San José mining 
property in the State of Sonora. 

2. There is no serious difference of opinion between the parties as to the 
facts, which may be summarized as follows: Mr. Thomas Francis, in the 
latter part of 1914, was working a mining property near the town of Nacozari, 
in the State of Sonora, on lease from the owner, Mr. Montgomery, and his 
family were residing at Douglas, in the State of Arizona, U.S. A. On the 
9th December Mr. Francis, wishing to visit his wife, who was ill, started to 
ride across country to Douglas with two companions, it being necessary to 
go by road as the railway line had been cut during revolutionary hostilities. 
On the way they were ambushed by a party of Mexicans and all killed. The 
bodies were found the same day by a servant of Mr. Montgomery, who at 
once informed the authorities at Nacozari. The commandant of that town, 
the local judge and fifteen soldiers arrived that evening, proceeded next day 
to the place of the crime, found the bodies, which had been robbed and 
mutilated, and took them to Nacozari. 

3. A judicial investigation was immediately commenced and on the 13th 
December two Mexicans, José Escalante and Estedin Cruz, were arrested in 
possession of some of the effects of the murdered men. The accused ad- 
mitted their crime; were convicted, and, by order of General Benjamin Hill, 
were shot on the 21st December. There is some doubt as to whether the 
murderers were employees of the deceased and committed the murder for 
personal reasons, or whether they were bandits, and their object was robbery. 
But the Commission is of opinion that this point is immaterial, for, even on 
the latter assumption, the Mexican Government would only be liable in 
damages for the murder by virtue of Article 3, Sub-Section 5, of the conven- 
tion if the authorities omitted to take reasonable measures to suppress the 
acts of brigandage, or to punish those responsible for the same, or were 
blamable in some other way. 

4. Now it is evident that the criminals were punished with exceptional 
promptitude, seeing that they were executed within a fortnight of the 
crime, and the only ground, therefore, upon which the British claim 
can be based is that the authorities omitted to take reasonable measures 
to suppress the offence or to protect peaceful citizens residing in the 
neighborhood. 

5. There is no direct evidence whatever of negligence on the part of the 
authorities, and the British Agent did not even suggest any specific measures 
that they should have taken. In no country in the world can isolated 
crimes of this nature be prevented, and even if, in view of the disturbed state 
of the country, the Mexican authorities had regularly patrolled the road, it 
cannot be said that this would necessarily have prevented the murder. 
Moreover, it is admitted in the claimant’s affidavit that Mr. Francis had, on 
previous occasions, made trips between the mining property and the city of 
Douglas with perfect safety. The authorities, therefore, had no reason to 
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anticipate that there was any special danger on the road which he took on 
this occasion. 

6. The Commission consequently is of opinion that no omission or other 
fault has been established against the Mexican authorities and that the 
claim must be rejected. 


Decision 


The claim of His Britannic Majesty’s Government on behalf of Mrs. 
A. H. Francis is disallowed. 
(Signed) ALrrep R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) JOHN PERCIVAL, 
British Commissioner. 
(Signed) Brniro FLoREs, 
Mexican Commissioner. 
(Signed) E. A. CLreuGn, 
British Secretary. 
(Signed) 8. Matienzo, 
Mexican Secretary. 


Mazapit Copper Company (Limited) 
(Decision No. 16; Claim No. 34) 
February 15, 1930 


A certified copy of a deed of power of attorney containing statements by the attorney in 
fact of the claimant company ratifying the acts of its agents in executing the claims pre- 
sented to the Government of Mexico, is a public document which constitutes full proof that 
the claimant company has duly shown that the said agents are its representatives for the 
purposes of the claims in accordance with the rules of procedure of the Commission. 

It is an historical fact that the military captain who requisitioned the property of the 
claimant company and gave receipts therefor, operated as a revolutionary leader in the dis- 
trict where the mines of the company are situated on the dates appearing on the receipts 
issued to the company, and that he subsequently became Governor of the state. His signa- 
ture appearing on official documents as Governor is the same as the signature on the receipts. 
The Government of Mexico is therefore liable for the damages caused by this revolutionary 
leader under the terms of the claims convention. 


I. The British Agent, on behalf of the Mazapil Copper Company (Lim- 
ited), claims from the Government of Mexico the sum of $7,002.64 Mexican 
gold, for losses sustained at the company’s mines, in the vicinity of Concep- 
cién del Oro, during the occupation of that place by revolutionary forces in 
the month of May, 1911. 

II. The said company is represented by Messrs. John Blackett, Desiderio 
S. Galindo and Percy E. O. Carr. 

III. The British nationality of the company has been established by 
means of Annex 6, and consists of a certificate of incorporation issued in 
London on the 21st April, 1896, under the Companies Acts, 1862 to 1890. 
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IV. The Mazapil Copper Company (Limited) owned and operated certain 
mines at Concepcion del Oro, Naranjera, San Pedro de Ocampo, Aranzazu, 
Cata Arroyo and San Eligio. In the month of May 1911 the Concepcién del 
Oro District was occupied by revolutionary forces. Said revolutionaries did, 
at various mines and camps of the company, demand and take horses, rifles, 
saddles, provisions and other articles for the assistance of their cause. First 
Captain G. G. Sanchez was in command of the revolutionary forces respon- 
sible for these demands. The said G. G. Sanchez gave receipts for all articles 
taken by his forces; the copies of these receipts are given in Annexes 8 and 9, 
and the originals were produced before the Commission. 

V. The Mexican Assistant Agent alleged in defence that the damage had 
not been proved, and still less that it had been caused by any forces within 
the meaning of sub-divisions 1 to 4 of Article III of the Claims Convention, 
Mexico and Great Britain, and that, should said damage have been caused 
by insurrectionists, mutineers or mere brigands, the Government of Mexico 
had not been guilty of omission or negligence in suppressing the act or in 
punishing the parties responsible for the same. He further contended that 
it had not been shown that the damage amounted to the sum claimed. 

VI. The Mexican Agent contended that Messrs. John Blackett, Desiderio 
S. Galindo and P. E. O. Carr had not shown that they were authorized to 
represent the company, for which reason the memorial should be dismissed. 

VII. The British Agent filed a reply, stating that proof that Messrs. 
Blackett, Galindo and Carr were authorized to file claims on behalf of the 
Mazapil Copper Company (Limited) would later be filed with the Secretaries 
to the Commission; that the originals of the receipts given by Captain G. G. 
Sanchez had already been asked for; that the proof that the claimants had 
sustained the losses and damages for which they claim was contained in 
Annexes 7, 8 and 9 to the memorial from His Britannic Majesty’s Govern- 
ment; that the proof that said losses and damages were caused by rebel forces 
was likewise contained in the aforesaid annexes; that it was public and 
notorious that on the date on which said losses took place there was a revolu- 
tion against the Mexican Government, and that said forces came within the 
meaning of the first four subdivisions of Article III of the convention; and, 
lastly, that the proof that the losses did amount to $7,002.64 Mexican gold 
was contained in Annexes 8 and 9 to the memorial, as also the original 
receipts signed by First Captain G. G. Sanchez. 

VIII. A certified copy of a deed containing the statements made by Mr. 
Lewis Daniel Fry as the attorney in fact for the Mazapil Copper Company, 
ratifying the acts of Messrs. P. E. O. Carr, John Blackett and Desiderio 8. 
Galindo, the first as the former manager of the company from the end of 1907 
until the end of 1916, the second as auditor-general of the Coahuila and 
Zacatecas Railway since 1910, and the third as superintendent of the said 
railway from 1918 to 1920, has been submitted to this Commission; the said 
attorney in fact approves the acts executed by Messrs. Carr, Blackett and 
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Galindo in connection with the claims presented to the Government of 
Mexico. The said Mr. Lewis Daniel Fry established before Notary Eulegio 
de Anda the representative capacity in which he appears for the Mazapil 
Copper Company (Limited). 

IX. The vouchers to which claimant refers and which are signed by G. G. 
Sanchez, First Captain, are the following: 

[Here follows list of vouchers totalling $7,002.64. ] 

X. The Mexican Agent filed a rejoinder maintaining the pleas contained 
in his answer. 

With this claim, numbered 34, there was also filed a second ciaim of the 
Mazapil Copper Company (Limited) for the amount of $56,739.41 Mexican 
gold, for damage sustained by the Coahuila and Zacatecas Railway during 
the years 1918 to 1920 inclusive; but this Commission will only, by agree- 
ment between the two agents, and for the time being, adjudicate upon the 
claim for losses sustained at the company’s mines at Concepcién del Oro in 
1911, leaving the second claim for damage to the Coahuila and Zacatecas 
Railway, pending decision, until such time as the Mexican-British Claims 
Commission shall decide other claims of the same nature. 

XI. This claim was, on the 17th day of the present month of January, 
argued before the Commission. The British Agent stated his claim, and the 
Mexican Agent said that, as the British Agent had filed a deed of ratification 
of the claim from the attorney in fact of the Mazapil Copper Company 
(Limited), the Commission would decide what they thought right. And in 
regard to the authenticity of the various receipts signed by First Captain 
G. G. Sanchez, he submitted various official documents, the originals, signed 
by G. G. Sanchez, at one time Governor of the State of Michoacan, so that 
the Commission might, after the necessary comparison of the signatures on 
the receipts submitted by the claimant with the signatures on the official 
documents mentioned above, decide whether the signatures on the former 
were authentic or otherwise. 

XII. The deed of power of attorney produced by Mr. Fry on behalf of the 
Mazapil Copper Company (Limited) is undoubtedly a public instrument 
which constitutes full proof, and as the proceedings carried out by Messrs. 
Blackett, Carr and Galindo, as the representatives of the said company, are 
therein ratified, the Commission declares that the claimant company has 
duly shown proof that they are its representatives, in accordance with 
Article 10 of the Rules of Procedure. 

XIII. It is an historical fact that First Captain G. G. Sanchez operated as 
a Maderista leader against the Government of General Porfirio Diaz, in the 
Concepcién del Oro District, State of Zacatecas, where the mines of the 
Mazapil Copper Company (Limited) are situated, on the very dates appear- 
ing on the receipts issued to the claimant company. It is also an historical 
fact that Gortrudis G. Sanchez, a First Captain in the Maderista forces in 
1911, subsequently became the Governor of the State of Michoacan with 
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residence at Morelia, and as from a careful examination by the Commis- 
sioners of the signatures on the receipts upon which the Mazapil Copper 
Company bases its claim, and of the signatures upon the official documents 
produced by the Mexican Agent, there is no reason to doubt that they are the 
same, the Commission consider themselves authorized to declare that the 
receipts executed by First Captain G. G. Sanchez to the claimant company 
are authentic. 

XIV. Consequently, and as the First Captain G. G. Sanchez comes 
within the meaning of subdivision 2 of Article III of the convention, as a 
Maderista revolutionary, it is unquestionable that the Government of Mex- 
ico is liable for the damage claimed for. In view of these considerations, the 
Commission, by a unanimous vote, hereby declare— 

That the Government of the United Mexican States is bound to pay to the 
Government of His Britannic Majesty, on behalf of the Mazapil Copper 
Company (Limited), the sum of $7,002.64 Mexican gold. 

(Signed) ALFrep R. ZIMMERMAN, 

Presiding Commissioner. 
(Signed) JOHN PERCIVAL, 

British Commissioner. 
(Signed) Brnitro Fiores, 

Mexican Commissioner. 

(Signed) E. A. CLEvuGH, 

British Secretary. 

(Signed) 8. MatTIEenzo, 

Mexican Secretary. 


CasE OF WILLIAM E. BowERMAN AND Messrs. BurBERRY’s (Limited) 
(Decision No. 18; Claim No. 4) 
February 15, 1980 


Whenever an event causing loss or damage is proved to have been brought to the knowl- 
edge of the Mexican authorities, or is of such public notoriety that it must be assumed that 
they had knowledge of it and it is not shown that the authorities took any steps to suppress 
the acts or to punish those who were responsible for them, the Commission is at liberty to 
assume that strong prima facie evidence exists of fault on the part of the authorities. 

The right to claim is not created by the signing of the Claims Convention, but exists as a 
es” asset from the time when the loss occurs. Such a right may be assigned or 
inherited. 

The amount for which lost goods were insured may be taken as proof of their value. 


1. This case consists of two claims: 

(1) A claim for £233 9s. Od. put forward by Mr. Bowerman on behalf of 
Messrs. Burberry’s (Limited) for the loss of a quantity of sample 
garments contained in a trunk which was despatched on the 6th 
December, 1919, by Mr. Bowerman from Tampico Station to 
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Vera Cruz, and was destroyed en route by rebels who assaulted 
and burnt the train to Vera Cruz on the 10th December, 1919; 
and 

(2) A claim by Mr. Bowerman himself for £16 11s. Od., the value of 
personal effects of his own contained in the same trunk. 

2. To these claims the Mexican Agency, apart from a formal denial of the 
facts, opposed two principal defences: 

(1) That Mr. Bowerman was not the agent of Messrs. Burberry’s 
(Limited), and was not authorized to put forward the claim on 
their behalf, as provided by Article 10 of the Rules of Procedure; 
and 

(2) That even assuming that the trunk was destroyed by rebels, they 
were not forces within the meaning of subdivisions 1—4 of Article 3 
of the convention, and if they were to be included in sub-section 
5 of this article, the Mexican authorities were not to blame either 
in the matter of repressing the act or of punishing the parties 
responsible therefore. 

3. To these defences the British Agency replied that they were prepared 
to furnish proof that Mr. Bowerman was the authorized agent of Messrs. 
Burberry’s (Limited), and that the persons responsible for the loss were 
forces included in one of the first four paragraphs of Article 3. At the hear- 
ing, however, the British Agent admitted that he was not able to establish the 
latter contention, and that therefore the forces referred to must be included 
in sub-section 5 of Article 3, but he contended that the Mexican Government 
was liable for the losses as the competent authorities, with full knowledge of 
the facts, had taken no measures whatever to suppress the acts complained of 
or to punish those responsible for the same. 

4. In his rejoinder the Mexican Agent contended that it lay with the Brit- 
ish Government to establish the omissions or faults on the part of the Mexi- 
can authorities, and that of this no evidence had been given, and at the 
hearing he raised an additional defence, namely, that the loss claimed had 
been incurred by the partnership of Burberry’s, and that the claimants, 
Messrs. Burberry’s (Ltd.), who had purchased the business of the firm of 
Burberry’s on the 12th January, 1920, 7.e., after the events forming the sub- 
ject of the claim, had suffered no loss and had no locus standi to make the 
claim. 

5. With regard to the first defence of the Mexican Government, which was 
really in the nature of a motion to dismiss, the British Agent put in a copy of 
the agreement dated the 12th J anuary, 1920, between the firm of Burberry’s 
and the company of Messrs. Burberry’s (Limited) whereby the latter pur- 
chased the business of the former. 

From this document it appears that, although the agreement was made on 
the 12th January, 1920, it was provided by Article 2 that the purchase and 
sale should take effect as on and from the 3rd April, 1919, and by Article 9 it 
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was provided that the vendors (7.e., the firm of Burberry’s) should be deemed 
as from the same date to have been carrying on the business of agents for the 
company (7.e., the present claimants), and that the company should assume 
all the transactions and acts done by the vendors as from the same date of 
the 3rd April, 1919. 

Documentary evidence was also provided that Mr. Bowerman was, in 
December, 1919, the travelling representative of the firm of Burberry’s, who, 
as shown above, were acting as agents at that time for Messrs. Burberry’s 
(Ltd.), and that he is now the representative of Messrs. Burberry’s (Limited) 
and authorized to make the claim on their behalf. 

The majority of the Commission is therefore of opinion that the conditions 
of Article 10 of the Rules of Procedure have been complied with, and that the 
objection of the Mexican Government must be overruled. 

6. The Commission is of opinion that it has been sufficiently proved by the 
affidavit of Mr. Bowerman, dated the 6th May, 1921, and by the telegram 
dated the 18th December, 1919, from Mr. S. A. Orozco, Superintendent of 
Express, Puebla, to Francisco R. Nino, Agent at Vera Cruz for the Constitu- 
tionalist Express, that the trunk containing the articles which are the subject 
of this claim, was destroyed in an assault on the south mixed train at Kilo 
278 on the 10th December, 1919, and that this assault was committed by 
insurrectionary forces or brigands referred to in Article 3, sub-section 5 of 
the convention. 

7. With regard to the responsibility of the Mexican Government for the 
acts of these forces or brigands, the majority of the Commission would refer 
to the principles laid down in the opinion of the president in the decisions of 
the claims of Messrs. Baker, Woodfin and Webb (Mexico City Bombard- 
ment claims),! Paragraph 6. Reference is there made to the difficulty of 
imposing on the British Government the duty of proving a negative fact such 
as an omission on the part of the Mexican Government to take reasonable 
measures, and it is state-1 that whenever an event causing loss or damage is 
proved to have been brought to the knowledge of the Mexican authorities or 
is of such public notoriety that it must be assumed that they had knowledge 
of it, and it is not shown by the Mexican Agency that the authorities took 
any steps to suppress the acts or to punish those responsible for the same, the 
Commission is at liberty to assume that strong primé facie evidence exists of 
a fault on the part of the authorities. 

In this case Mr. Bowerman, who left Mexico almost immediately after the 
loss, did not call the attention of the authorities to the matter at the time, 
but an assault on, and the burning of, a train on the line from Mexico City to 
Vera Cruz was an occurrence of such importance, that it cannot be supposed 
that the authorities were unaware of it, and the Mexican Agent has not 
shown that they took any action whatever in the matter. 

For these reasons the majority of the Commission considers that the 

1 Supra, p. 769. 
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authorities were blamable in the matter, and that the Mexican Government 
is responsible in virtue of Article 3, sub-section 5 of the convention. 

8. The final defence of the Mexican Government consists in the argument 
that the loss was suffered by the firm of Burberry’s and could not have been 
taken over by Messrs. Burberry’s (Limited) under the agreement of the 12th 
January, 1920, as one of the assets of the firm, as the right to claim for the 
loss did not exist at that time, but only came into existence on the signing of 
the convention on the 19th November, 1926. 

The majority of the Commission is, however, of opinion that the right to 
claim was not created by the signing of the convention, but existed as a 
marketable asset from the time when the loss occurred, even although it 
might subsequently turn out to be worthless. This is shown by the fact 
that such rights may be assigned or inherited as appears from the decisions of 
numerous international commissions, and the same principle is implicit in 
Article 10 (paragraphs (f) and (g) of the Rules of Procedure, which show that 
the eventuality of an assignment of the right to claim after the time when it 
had its origin, 7.e., the date of the loss, has been taken into consideration. 

The majority of the Commission is therefore of opinion that the right to 
make this claim existed in the firm of Burberry’s at the date of the loss and 
was included in the assets sold by them to Messrs. Burberry’s (Limited) on 
the 12th January, 1920, and that the latter are now entitled to make the 
claim on their behalf. 

9. During the discussions of the Commission, it has been pointed out that 
there is no clear evidence that the firm of Burberry’s, who suffered the origi- 
nal loss, was a British partnership. The probability of this being the case 
seems so high that the Commission does not consider it necessary to delay its 
decision, but holds that before its execution evidence satisfactory to the 
Commission must be furnished upon this point. 

10. The only remaining question is that of damages. No evidence is 
forthcoming except the affidavit of Mr. Bowerman as to the contents of the 
trunk, and no other evidence could possibly now be produced, but he insured 
the trunk for $2,000, which may be taken as some proof of its value. 

The articles claimed by Mr. Bowerman as his own property appear to the 
Commission to be reasonable and the prices put upon them moderate, and 
they are prepared to accept this value of £16 11s. Od. 

With regard to the claim of Messrs. Burberry’s (Limited) it must be 
remembered that these were sample garments and not really intended for 
sale, and, moreover, there is an item of £64 8s. Od. for duty and agency fees, 
of which no proof has been given. The Commission is of opinion that £180 
would be a fair sum to allow them for the loss sustained. 


Decision 


11. The United Mexican States shall, subject to the conditions set 
out in § 9, pay to the British Government on behalf of Messrs. Burberry’s 
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(Ltd.), the sum of £180, and on behalf of Mr. Bowerman, the sum of 
£16 11s. Od. 
(Signed) A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) JOHN PERCIVAL, 
British Commissioner. 
(Signed) E. A. CLEvuGH, 
British Secretary. 
(Signed) 8. Matienzo, 
Mexican Secretary. 


Santa GertTRuUDIS JuTE Company (Limited) 
(Decision No. 19; Claim No. 44) 
February 15, 1930 


An attack on an important station of one of the main railroads of the country, and the de- 
struction by fire of several railway wagons, are facts which must have been of public notoriety 
sure to come at once to the knowledge of the authorities. That such an attack could occur 
is strong presumption of the absence of sufficient watchfulness. The authors were known 
at the time, and prosecution would have been possible, but there has not been produced any 
evidence showing that action was taken. ‘The fact that several years later the rebel leader 
who committed this depredation was still in command of armed men, shows that he was not 
interfered with and retained complete liberty of movement. The Commission must, there- 
fore, hold the Mexican Government responsible for the damage suffered by the claimant from 
the loss of its goods burned in the railway wagons. 

Invoices sent by the London office and letters from the agents in New York to the general 
manager in Mexico, constitute competent documentary evidence of the value of the goods 
destroyed. Uncollected insurance on the goods is no bar to a claim for damages. Restitu- 
tion of the cost of public stamp duties paid during the preparation of the claim may be rightly 
allowed. 

1. On behalf of the Santa Gertrudis Jute Mill Company (Limited), the 
British Government have filed in one memorial two claims. The first is for 
compensation for the loss of three cars of jute which were burnt at the Paso 
del Macho station on the Ist February, 1917, and the second is for compensa- 
tion for damages done to the company’s electric plant on the 30th March, 
1919. 


The facts are set out in the memorial as follows: 
First Claim 

In November and December 1916 the Santa Gertrudis Jute Mill Company 
(Limited) shipped, under three bills of lading from London vid New York by 
the steamship ‘‘Lancastrian,’ steamship ‘‘Michigan’”’ and steamship 
“Mongolia,” a consignment of 1,851 bales of jute. The whole consignment 
was shipped from New York to Veracruz by steamers of the Ward Line dur- 
ing the month of January, 1917,and was sent on from there, under the super- 
vision of the company’s agent, by the Terminal Company of Veracruz 

1 Dissenting opinion of the Mexican Commissioner omitted from this JouRNAL. 
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(Limited) vid the Mexican Railway. Only 1,477 bales arrived at various 
dates during the first fortnight of February, resulting in a shortage of 374 
bales. From the markings of the bales received it was easily established 
that the missing bales were: 

From steamship ‘‘ Lancastrian’’— 

7 bales Narayangang mixings. 

69 bales Chittagong mixings. 

81 bales Substitute M.D.E. 
From steamship ‘‘ Michigan’’— 

48 bales H. 2. 

77 bales H. 3. 
From steamship ‘‘ Mongolia’”— 

57 bales D. T. D/E. 

24 bales L. B 2. 

11 bales L. B 3. 

On the 12th February, 1917, the Mexican Railway Company officially 
informed the Santa Gertrudis Jute Mill Company (Limited) that on the Ist 
February, 1917, the station at Paso del Macho was attacked and taken by 
rebel forces, who set fire to all the wagons which were in the yard of that 
station, including three containing 372 bales of jute belonging to the com- 
pany, and that the railway company declined to accept any responsibility. 
The two missing bales are accounted for in a letter from the railway company 
stating that one wagon contained 126 bales instead of 124 bales as stated on 
the waybill. 

The amount of the claim is 27,921.42 Mexican pesos. 


Second Claim 


On the morning of the 30th March, 1919, a party of rebels entered the 
electric plant belonging to the Santa Gertrudis Jute Mill Company (Limited) 
at Orizaba and partially destroyed the generating pipe by exploding a 
dynamite bomb which they had placed there. As a result of the damage 
effected, the factory which took its power from this generating plant was 
paralyzed and unable to function until the 14th April, when the work of 
repair had been completed. 

The amount of the claim is 1,709.81 Mexican pesos, being the cost of the 
repair of the damage to the generating pipe. 

2. The Mexican Agent has made a motion to reject the claim and at the 
same time has filed an answer to the memorial in the event that his motion 
should not be sustained. 


The Motion to Reject 


3. The Mexican Agent held that memorial did not comply with Article 10 
of the Rules of Procedure, pursuant to which the memorial should be signed 
by the claimant and by the British Agent, or by the latter only, but in that 
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case a statement of the facts giving rise to the claim should be included in the 
memorial. 

In his oral argument the agent pointed out that there is no document 
inserted in the memorial showing that Mr. C. M. Hunter, the General 
Manager of the Company, was duly authorized to present the claim, and he, 
furthermore, raised doubt as to the British nationality of the company, which 
in some of the documents is styled as Santa Gertrudis Compafia Manufac- 
turera de Yute and which, in his opinion, might well be a Mexican company, 
to be distinguished from the British company in London. 

4. The British agent drew the attention of the Commission to Annex 11 of 
the memorial, which in his view left no doubt as to whether Mr. Hunter, 
when making his declaration before a notary public at Orizaba, had produced 
a deed showing that he was the legitimate representative of the company and 
authorized by the terms of his commission to collect and receive all and 
whatsoever sums of money that may be owing to the company from whatever 
cause or pretence. 

He further asserted that the Spanish name of the company was nothing but 
a translation of the name under which the company is incorporated in Eng- 
land and indicated one and the same British company. 

5. The Commission is satisfied that the document, of which the notary 
public makes mention and which was shown to him, establishes that Mr. 
Hunter was duly authorized to present the claim. 

The Commission is equally satisfied that the Mexican branch of the com- 
pany does not constitute a separate concern but is part of the company at 
London, the British nationality of which is proved by the certificate of the 
incorporation, printed as Annex 12 of the memorial. 

6. The Commission decides that the motion to reject is overruled and that 
the claims must be decided on their merits. 


The First Claim 


7. The Mexican Agent said that it was common ground between his col- 
league and himself that the facts had been committed on the day and under 
the circumstances as described in the memorial. The witnesses whom he had 
caused to be heard at Orizaba all declared that they knew that the station of 
Paso del Macho had been attacked by armed forces on the Ist February, 
1917, and that the railway wagons had been destroyed. It was also of 
public knowledge that the forces in question belonged to those commanded 
by General Higinio Aguilar, a man whom the agent described as a permanent 
rebel, having been in arms against nearly every government since 1910 and 
during the whole time of the de facto, and afterwards the de jure, Government 
of President Carranza. But the agent differed from his colleague in the 
classification of the said forces into one of the sub-divisions of Article 3 of the 


convention. 
At the time of the attack on the station of Paso del Macho there existed in 
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the Mexican Republic a constitutional government, of which President 
Carranza was the chief. A man like General Higinio Aguilar, who did not 
fight for any revolutionary programme but simply was in antagonism to 
every established system of public administration, had to be considered as a 
rebel and, consequently, he fell within the terms of the fifth sub-division of 
Article 3. This being so, the responsibility of the Mexican Government 
could only be considered to exist in case the British Agent established that 
the competent authorities were blamable in any way. As long as that was 
not proved, it had to be assumed that the government had acted with normal 
diligence, the more so because the railroad where the attack occurred was of 
such vital importance, being the main connection between the capital and 
Veracruz, the principal port, that it could not be supposed that proper 
measures of protection had been omitted. 

That Higinio Aguilar had not been arrested did not prove that the authori- 
ties were to blame, because the region where the events happened was so 
mountainous as to afford easy means of escape. 

As to the value of the jute which was burnt, the agent saw no other evi- 
dence than the statement of the claimant himself, z.e., the invoices of the 
London office, and observing that amongst the items of the claim also ap- 
peared expenses for insurance and war risk insurance, he asked whether the 
claimant had not already been compensated for his loss and, if not, whether 
he ought not to have tried. 

The claim also including the expenses made in its preparation, the agent 
denied that his Government could be made liable for them, the more so as 
Mexico could not claim from the other party restitution of costs incurred by 
defending itself, in case a claim was disallowed. 

8. The British Agent held a different view as to the classification of the 
forces, who were guilty of the attack. In his opinion the Government of 
President Carranza was a revolutionary force which after the triumph of its 
cause, had established a Government de jure or de facto, falling within the 
terms of sub-division 2 of Article 3. To this force, the forces of Higinio 
Aguilar, being revolutionaries as well, were opposed. Acts committed by 
them, made Mexico responsible according to the treaty, even when no evi- 
dence of omission or negligence was produced. The agent contended that at 
the time, when the station was attacked, the Carranza Government was still 
a de facto government, against which the revolutionary forces under Aguilar 
were in arms. This general aimed at the overthrow of Carranza and he 
therefore joined a few years later his forces with those of General Obregon 
who—if the agent’s information were correct—finally granted him a pension. 

But even if it were true that Aguilar was only a rebel and that his forces 
therefore were to be classified within sub-division 5, the agent held that it 
was established that the competent authorities had omitted to take the 
measures which could have been expected from them. The railroad in ques- 
tion was of such an essential importance, from a political as well as from an 
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economic point of view, that a permanent and very close military supervision 
would have been natural. Instead of that, conditions were such that the 
line and the stations were repeatedly attacked. The agent did not doubt 
that this could have been prevented if there had been more diligence, and the 
fact that, a few months after the attack on the station of Paso del Macho, 
the railway was taken over by the government, showed that the government 
previously had not sufficient control of the situation. 

In regard to the amount of the loss, the agent relied upon Annex 11 of the 
memorial in connection with the invoices reproduced in the other annexes, 
and he presented copies of letters, written by the underwriters to the London 
office, showing that endeavors to obtain compensation from the insurance 
companies had been made, but had remained without result. 

An award for the expenses of the claim had often been granted by interna- 
tional tribunals in similar cases, and the agent thought the amount which 
was claimed the more reasonable because many of the expenses consisted in 
the payment of stamp duties, &e. 

9. Where the agents agree as to the facts and their authors, the Commis- 
sion has to examine in the first place under which of the forces, enumerated 
in Article 3 of the convention, the men commanded by General Higinio 
Aguilar are to be classified. A historical exposition of the facts which oc- 
curred during this part of the revolutionary period and of the rdle played 
therein by this general, has been given to the Commissioners and leads them 
to the belief that Aguilar could not be considered as heading or participating 
in a revolutionary movement. At no time have his aims been stated or his 
programme made known. It was never shown that his action was based 
upon ideal, political or social principles. He seems to have been a man whose 
hand was against every organized system of government, ready to side with 
any force opposed to it. The Commission is satisfied that it must consider 
him and the armed men who followed his orders as rebels or as insurrec- 
tionaries other than those referred to under sub-divisions 2, 3 and 4 of Article 
3; in other words, as one of the elements which the 5th sub-division of that 
article has in view, and the question that arises is, whether in this case the 
Mexican Government must be held responsible. 

The majority of the Commission answers this question in the affirmative. 
They cannot but realize that the attack on an important station of one of the 
main railroads of the country, and the destroying by fire of several wagons, 
are facts, which must have been of public notoriety and were sure to come at 
once to the knowledge of the authorities. The railway between the capital 
and Veracruz is of such a vital importance to Mexico that it was to be ex- 
pected that measures would have been taken to prevent acts of this kind. 
That they could occur is already a strong presumption of the absence of 
sufficient watchfulness. The witnesses, who at the instigation of the Mexi- 
can Agent were heard at Orizaba, all knew that the attack was the work of 
General Aguilar’s men. As the authors were known at the time of the facts, 
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a prosecution would have been possible, but there had not been produced 
any evidence showing that action was taken, and the fact that a few years 
later General Aguilar was still in command of armed men and able to place 
them under General Obregon’s banner shows that he was not interfered with 
and retained complete liberty of movement. 

There has been an exposition in § 6 of Decision No. 12 (Mexico City Bom- 
bardment Claims)! of the attitude which the majority of the Commission 
takes as to how the omission or the absence of suppressive or punitive 
measures is to be established. Acting on that line, the Commissioners, 
whose views are here expressed, must hold the Mexican Government respon- 
sible for the damage suffered by the claimant. 

10. For the amount of this damage there is no other evidence than the 
invoices sent by the London office of the company to the General Manager in 
Mexico and the letters from the agents in New York to the same. They 
indicate the value of the jute then under way to Orizaba. All these 
documents are anterior to the attack on the station and the majority 
of the Commissioners cannot see why they are not to be accepted as 
bond fide statements. 

The same Commissioners are satisfied, by the letters of which copies were 
shown, that the company tried in vain to make the insurance pay the dam- 
age, and as regards the expenses for the preparation of the claim, they are of 
opinion that restitution of what has been paid for public duties is rightly 
claimed. 

11. The Commission decides that the Government of the United Mexican 
States shall pay to the British Government for the Santa Gertrudis Jute Mill 
Company (Limited), the amounts of: Mexican pesos 27,726.42 (twenty-seven 
thousand, seven hundred and twenty-six pesos forty-two centavos) for 
damage, and Mexican pesos 67.55 (sixty-seven pesos fifty-five centavos) for 
expenses. 


The Second Claim 


12. The Mexican Agent produced the testimony of several witnesses who 
had been heard at Orizaba and who all said that they ignored the facts on 
which the claim is based. Apart from the evidence given by the claimant 
and some of his employees, to which the agent attached no value, there was 
only the statement of Sefior Reyes, who repaired the pipe, but while he could 
be regarded as a judge on the damage done, he was not in a position to give 
reliable information on the cause of it. For these reasons the agent thought 
the evidence insufficient. 

13. The British Agent maintained that the facts were sufficiently estab- 
lished by the statements produced in the annexes to the memorial and that 
Sefior Reyes’ evidence was very important. 

14. As to the authors of the destruction, the same controversy arose 

1 Supra, p. 769. 
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between the agents as when they discussed the attack on which the first 
claim is based. 

15. The Commissioners, although not doubting that the generating pipe 
has been destroyed, have not found convincing evidence as to the authors of 
this act. They therefore do not feel at liberty to declare that those respon- 
sible for the destruction have belonged to one of the forces enumerated in 
Article 3 of the convention. The evidence collected on the spot shows that 
in the immediate neighborhood it was not known that anything had hap- 
pened, and as claimant does not show that he advised the competent authori- 
ties in due time, there is no ground on which they could be blamed. 

16. The Commission decides that the claim is disallowed. 

(Signed) ALFrep R. ZIMMERMAN, 

Presiding Commissioner. 
(Signed) JoHN PERCIVAL, 

British Commissioner. 
(Signed) Benito FLorgs, 

Mexican Commissioner. 


(Signed) E. A. 
British Secretary. 
(Signed) 8. MATIENzO, 
Mexican Secretary. 
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Académie de Droit International, Recueil des Cours, 1929. Paris: Librairie 
Hachette, 1930. Vols. IV and V, pp. 648, 663. 

These two volumes (Nos. 29 and 30 of the whole collection) contain the 
lectures delivered at the Hague Academy of International Law at its session 
of 1929, by Messrs. Sulkowski of Poland, Bentwich and Higgins of England, 
Boegner of France, Gutzwiller, Lewald, and Schoenborn of Germany, Jessup 
of the United States, Spiropoulos of Greece, Verdross of Austria, and Lim- 
burg of the Netherlands. The lectures of the other professors at this session 
were reviewed in the April number of this JouRNAL (p. 398). 

M. Sulkowski’s lectures deal with juridical questions raised in international 
relations by variations in the value of money. Under this head he treats 
such matters as the effect of the change of monetary systems and deprecia- 
tion on legal relations of an international character, the regulation of mone- 
tary questions by the treaties of peace at the close of the World War, the 
problem of valorization in international law, and international guarantees 
against the results of depreciation. These lectures may be profitably read 
with those of Baron Nolde at the same session on the subject of money in 
international law. 

The lectures of Mr. Bentwich, now Attorney General of Palestine, deal 
with the system of mandates, a subject which had already been treated by 
Professor Diena in 1924, and by M. Henri Rolin in 1927. Mr. Bentwich’s 
lectures, however, deal more immediately with the organization and working 
of systems of government, particularly in the mandatory territories formerly 
belonging to the Ottoman Empire. He maintains vigorously that the es- 
tablishment of the system of mandates over these territories has produced 
beneficial results and was the realization of an international ideal. Pastor 
Boegner treats the subject of Protestant missionaries and international law. 
His lectures deal particularly with such questions as the protection of mis- 
sionaries and their right to reparation for losses sustained by them. His 
lectures may be read with those of M. Goyau at the same session dealing with 
the international position of Catholic missionaries. 

The lectures of both MM. Gutzwiller and Lewald deal with questions of 
private international law. M. Gutzwiller gives a concise and useful survey 
of the historical development of private international law since the later 
years of the 19th century to the present time. M. Lewald discusses and 
evaluates La Théorie du renvoi as a solution of the problem of conflicts in the 
matter of the jurisdiction of the courts when questions of private law are 

*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Ep. 
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involved. According to this theory, the judge, in case of conflicting rules of 
jurisdiction, gives the preference to the foreign rule. M. Lewald criticizes 
this solution as one which does not conduce to “‘juridical harmony,” but, on 
the contrary, provokes doubt and uncertainty. 

Professor Jessup discusses very interestingly a new problem of interna- 
tional law, namely, the exploitation of the riches of the sea, one which in- 
volves questions of the extent of territorial waters, the sovereignty of littoral 
states, and of international police of the high seas. He reviews the efforts 
that have been made in the direction of international coéperation, especially 
for the conservation of fish, fur seals, and whales, and emphasizes the neces- 
sity of international action as the only solution of the problem. He exam- 
ines in turn four different proposed forms of international regulation, and 
concludes that the League of Nations and its Economic Committee are the 
organs best equipped for taking the lead in the accomplishment of this useful 
and necessary task. 

Professor Pearce Higgins’ lectures deal with the legal régime of merchant 
vessels on the high seas in time of peace. He reviews the development of 
the principle of the freedom of the seas and discusses in turn the nationality 
of merchant vessels, the jurisdiction to which they are subject while on the 
high seas, the relation between public vessels and private vessels and the 
conventional rules now in force to insure the safety of navigation at sea. 
In connection with his discussion of the Lotus case, he expresses the view 
that Lord Finlay’s opinion in that case is more conformable to the general 
practice. 

The subject of Professor Schoenborn’s lectures is ‘“‘the legal value of ter- 
ritory,”’ which he discusses in the light of the historical development of the 
interpretation since ancient times. He reviews the different conceptions 
which have prevailed from time to time regarding the nature of the dominion 
exercised by states over territory subject to their jurisdiction, discusses the 
subject of frontiers, natural and artificial, littoral, subterranean and aérial, 
and examines the status of particular territories such as polar regions, leased 
territories, hinterlands, and territories under League of Nations mandates. 

Professor Spiropoulos’ lectures deal with the now much discussed question 
of the relation of the individual to international law. In particular he ex- 
amines and criticizes the traditional view that international law deals only 
with states and that the individual has no standing as a subject of interna- 
tional law, reviews the development of the recent movement the object of 
which is to confer upon him the status of a subject of international law, and 
concludes that the new international law should recognize that the individual 
possesses certain fundamental rights, the enjoyment of which should be 
placed under the protection of that law. To this end he should be conceded 
the right to appear before international courts for the purpose of defending 
his rights. 

The lectures of Professor Verdross, which fill 132 pages of Volume V (Vol. 
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30 of the whole collection), deal with the general rules of international law 
in time of peace. He discusses with his usual learning and insight a great 
variety of general topics such as the origin and development of international 
law, its forms and sources, the nature of the international community, types 
of states, jurisdiction, ete, ete. 

M. Limburg’s lectures deal with a difficult subject, but one of great im- 
portance to international jurisprudence, namely, the authority of the princi- 
ple of res judicata (chose jugée) of the decisions of international courts. He 
examines the cases in which the question has been at issue and discusses the 
effect of the principle in respect both to the parties and in respect to other 
states. Incidentally he advocates an international court with jurisdiction 
to hear appeals from the decisions of national tribunals in cases involving 
questions of international law. 

JAMES WILFORD GARNER 


Précis de Droit International Privé. Vol. Ill. By P. Arminjon. Paris: 

Librairie Dalloz, 1931. pp. iv, 583. Index. Fr. 60. 

The third volume of Judge Arminjon’s Précis completes his scholarly 
presentation of French private international law. This final volume treats 
of conflicts of law in respect of family relations, matrimonial property, and 
procedure in the widest sense of the term, including the validity of foreign 
judgments and arbitral awards. The author is primarily occupied with the 
discussion of the law of France, but he weighs the positive law of his own 
country from the viewpoint not only of the accomplishment of justice but 
also of the adaptability of the results to modern international life. Thus the 
discussion often throws needed light upon similar problems to be met with 
under other systems of law and legislation. He is more critical of French 
jurisprudence in this field than André Weiss, and yet not quite so philosophi- 
cal in his approach as Pillet. Having served for many years as a judge of 
the Mixed Tribunal in Egypt, he often takes an attitude characteristic more 
of French judges than our own, taking nothing for granted as established law 
and refusing to be absolutely bound by prior decisions. Thus he does not 
approve of the doctrine of some of the French cases permitting the local 
court to examine the application of law and the finding of facts in the foreign 
tribunal before granting an exequatur upon a foreign judgment. He rightly 
says that this is equivalent to a new trial (p. 323). Nor does he approve of 
reciprocity as a prerequisite for the recognition of foreign judgments, main- 
taining that this is an “‘abdication”’ on the part of the local court. He points 
out that the law changes with each case under such a system, the principal 
beneficiary being often the alien judgment-debtor (p. 294). France has 
concluded treaties for the mutual recognition of judgments with neighboring 
countries, the most recent being the convention of June 3, 1930, with Italy. 
The author discusses these treaties at some length. The volume closes with 
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a discussion of the extraterritorial effect of decrees affecting the status of 
persons and family relationships. 
ARTHUR K. KUHN 


Internationales Arbeitsrecht: Teil XIII des Vertrages von Versailles. Ge- 
schaftsordnungen der Internationalen Arbeitskonferenz und des Verwaltungs- 
rates des Internationalen Arbeitsamtes. By Ernst Berger, Ewald Kuttig, 
Herbert Rhode. Ist ed. Berlin: Franz Vahlen, 1931. pp. xx, 387. 

%m. 18 (paper); Rm. 20 (cloth). Index. 

The International Labor Organization, created in the Labor Charter of 
Part XIII of the Treaty of Versailles, has proved itself so unique an in- 
ternational institution that every elucidation of its constitutional nature 
should be welcomed by students of international law. The present legal 
commentary supplies that elucidation and is, morever, not only the last word 
in point of time on that newer international law of labor, but may also prove 
for some time to come to be the last word in quality. The volume is the 
work of two qualified members of the Staff of the I. L. O. and a former col- 
league of theirs in the German Ministry of Labor, with prefaces by Dr. Geib, 
Secretary of the German Ministry of Labor, and Albert Thomas, Director of 
the I. L. O. 

The book sets out in three parts, clause by clause with comments, first the 
Constitution of the International Labor Organization, cited here in three 
languages, German, French, English; second, the Standing Orders of the 
Conference; third, the Standing Orders of the Governing Body, the last two 
usually cited together as the Constitution and Rules. These parts are 
followed by two appendices, one of which reproduces, with notes and refer- 
ences to official interpretation or other comment by the governments, the 
Draft Treaties and Recommendations (69 altogether) adopted by the first 14 
sessions of the conference to the end of 1930, the other, the Covenant of the 
League of Nations. The table of contents is detailed and analytical, with 
the section numbers of Part XIII standing out in such way as to make the 
volume convenient for reference purposes. There is a valuable catchword 
index, and a selected list of references. 

The commentary is prefaced by a short historical survey which traces the 
present official international labor setup from the time of Robert Owen, 
English capitalist and social reformer of the early nineteenth century, to the 
days of Samuel Gompers, late President of the American Federation of 
Labor and presiding officer of the committee at Versailles which drafted Part 
XIII of the treaty. 

Inasmuch as a legal commentary is a volume whose footnotes and com- 
ments are more important than the text commented upon, one would wish 
that this had been emphasized in the typography of the volume by printing 
the notes and observations of the compilers in a larger point than the clauses 
of the treaty and supplementary regulations thereunder, so as to mitigate 
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eyestrain. Abbreviation seems at times excessive. However, both these 
faults may be partly justified by the desire to produce at once a comprehen- 
sive and solid commentary and an inexpensive volume. 

L. M. 


Traité Général de la Nationalité dans les Cing Parties du Monde. Du Statut 
de la Femme Mariée. De la Naturalisation. Dela Perte de la Nationalité. 
By E. Bourbousson. Paris: Librairie du Recueil Sirey, 1931. pp. ii, 613. 
Fr. 104.50. Index. 

The title of this book indicates in a general way its scope. It covers the 
provisions of the nationality laws of the various states of the world, 66 in 
number, exclusive of the French colonies and protectorates, with regard to 
three very important phases. The first part of the book contains a concise 
statement of the history and present content of the laws of each of the 
several states on the subjects of (1) the status of married women, (2) 
naturalization and (3) loss of nationality. The second part contains the 
texts, in French, of the pertinent laws. The first part contains also a brief 
introduction and a concluding chapter. The chief value of the first part of 
the book lies in the fact that it presents the salient features of the laws of 
each country in brief and readable form, besides giving some idea of the his- 
torical background, thus making a preliminary comparative study of the 
laws a less onerous task than it would otherwise be. The book is evidently 
designed for such study. For an authoritative statement of the law of any 
country, students would not wish to rely on the résumé contained in the 
first part of this work, although they would, of course, find the French text 
of the law itself, in the second part, useful. It could not be expected of any 
one human being to write exhaustive and authoritative studies of the laws 
of all countries, even on the three subjects covered by this work. In this 
connection it is to be regretted that the learned author, whose erudition is 
apparent, did not see fit to give citations of authority for his statements 
concerning the meaning of the laws. He has omitted such citations almost 
completely. 

There is a lack of uniformity in this book, for, while the laws of some coun- 
tries, such as France and Great Britain, are discussed in a fairly thorough 
way, the statement concerning the laws of the United States is rather 
sketchy and not entirely accurate. The section on loss of American na- 
tionality occupies less than six lines, although some mention of the position 
of the Government of the United States concerning expatriation is found in 
the preceding section, under the heading, ‘‘ Naturalization.’ Strange to 
say, no mention is made of the Act of Congress of July 27, 1868, concerning 
expatriation, although the principle contained therein is briefly set forth (p. 
83). 

It is not true, as stated on page 78, that, immediately prior to the passage 
of the Married Women’s Nationality Act of 1922, it was generally held 
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that an alien woman did not acquire American nationality by marriage 
to an American citizen until she acquired a residence in the United 
States. 

The Naturalization Act of 1906 was dated June 29, not June 16, as stated 
on page 81. The naturalization laws of the United States do not prohibit 
specifically the naturalization of persons of the “yellow” race, as indicated 
on page 83. They merely permit the naturalization of white persons and 
those of African nativity or descent, so that persons of other races are not 
eligible to naturalization. The statement on page 83 that the naturalization 
of a parent in the United States does not extend to his minor children is not 
correct. Under the provision of Section 5 of the Act of March 2, 1907, 
children are naturalized through the naturalization of the parent if, during 
minority, they acquire a permanent residence in the United States. The 
statement on page 86 to the effect that birth within the territory and juris- 
diction of the United States does not confer nationality, under the provision 
of the Fourteenth Amendment to the Constitution, unless accompanied by 
the establishment of a domicile in this country (whether it refers to the es- 
tablishment of a domicile by the parents or by the child) is not borne out by 
the decisions of the courts. While the leading decision concerning ac- 
quisition of nationality jure soli, United States v. Wong Kim Ark, 169 U.5S., 
674, related to a person who was born in the United States of domiciled alien 
parents, this decision did not rest in any way upon the fact of the domicile 
of the parents, but was based entirely upon the fact of birth within the 
territory and jurisdiction of the United States. Moreover, Mr. Justice 
Gray, in rendering the opinion of the Supreme Court in the Wong Kim Ark 
case, cited with approval the previous decision of the Court of Chancery of 
New York in Lynch v. Clarke, 1 Sandf. Ch. 583, in which it was held that a 
person born in the United States of alien parents temporarily sojourning in 
this country was born a citizen under the Fourteenth Amendment to the 
Constitution. 

The collection of nationality laws of the United States in the second part 
of this book is not complete. It does not contain the two Acts of Congress of 
July 3, 1930 (Public Nos. 499 and 508, 71st Congress), both relating to the 
citizenship and naturalization of married women. Of course, it was not to 
be expected that the book should contain the Act of Congress of March 3, 
1931 (Public No. 829, 71st Congress), on the same subject, since this Act was 
passed when the book was probably in the hands of the printers. It is 
somewhat surprising to find the Act of Congress of February 25, 1927, con- 
cerning citizenship of the inhabitants of the Virgin Islands, inserted under 
the heading, ‘“ District de Colombie.’’ With regard to the nationality of the 
inhabitants of Porto Rico and the Philippine Islands, respectively, it would 
have been desirable to include Section 7 of the Act of Congress of April 12, 
1900 (31 Stat. 79), and Section 4 of the Act of Congress of July 1, 1902 (32 
Stat. 692). 
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The above errors and omissions are not surprising, considering the com- 
plex character of the nationality laws of the United States and the fact that 
they are found scattered in various statutes instead of being consolidated in a 
single code, as in most countries. Corrections may be made in a future 
edition. 

In his concluding chapter the author gives a general survey of the subject 
of nationality laws, from the standpoint of international relations, and 
emphasizes the importance of doing more towards the prevention of cases of 
dual nationality and no nationality, resulting from conflicting laws. He 
adheres to the view that naturalization should not be granted in any case 
unless it is shown that it will result in the loss of prior nationality. The 
author discusses the Conference on the Codification of International Law at 
The Hague in 1930, and expresses the opinion that some progress was made 
there, although more might have been done if less attention had been paid 
to questions of minor importance. Among the substantial accomplishments 
of the conference he mentions the adoption of the special protocol concerning 
military service in cases of dual nationality. 

RicHarD W. FLourRNoY, JR. 


Fontes Juris Gentium. Edited by Viktor Bruns. Series A, Section I, 
Volume I. Digest of the Decisions of the Permanent Court of Interna- 
tional Justice, 1922-1930. By Ernst Schmitz, A. H. Feller, B. Schenk 
Graf von Stauffenberg. Berlin: Carl Heymanns Verlag, 1931. pp. 
xlviii, 267 (double). 

This is the first product of a monumental undertaking which should be 
greeted with gratitude and approval by the legal profession throughout the 
world. The Institut fiir Auslandisches Offentliches Recht und Vélkerrecht has 
been at work now for several years, with the purpose of collecting, sifting and 
systematizing the materials which constitute the sources of international 
law. These materials, as Professor Bruns points out, have recently become 
so bulky and so diverse that no individual can hope to gather all of them. 
“Tf a greater degree of objectivity is to be gained for research and practice in 
international law,’’ it seems necessary to systematize the sources and make 
them generally available to the people of all countries. Professor Bruns is 
searching for ‘‘ positive rules”’ of international law, and he would not restrict 
this term to the contents of treaties or to the pronouncements of single gov- 
ernments. ‘‘ Nothing is more fallacious than the positivistic tendency very 
prevalent at the present day, to glean rules of international law direct from 
the statements of the governments of individual states.’’ Therefore, Fontes 
Juris Gentium is conceived as a collection of sources which may constitute a 
‘comprehensive survey of international practice.’’ Four series are con- 
templated, of which the first is to consist of digests of decisions and opinions 
on international law; a second, of statements of principles derived from 
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exchanges of notes; a third, of collections of opinions and decisions of in- 
ternational organs other than courts; and a fourth, of digests of provisions in 
treaties. 

The first volume of Series A is an excellent digest of the judgments and 
opinions of the Permanent Court of International Justice during the in- 
cumbency of its first group of judges. A first part deals with substantive 
international law, a second with international jurisdiction. The “cus- 
tomary classification”? has been followed, and under each heading are col- 
lected all of the utterances of the court on that topic, including passages 
from dissenting opinions and individual observations, but excluding decisions 
taken by the court in executive session. The English and French texts of 
extracts are given in each case, with titles in German, English and French. 
While such a work must be used with the reservation that a paragraph in a 
judgment or opinion is always qualified by its setting, it should prove to be 
of inestimable value and convenience to students of current international 
law. The amount of the court’s output has grown very large, and such a 
digest fills a real need. The execution of the plan is admirable down to the 
last detail. The reproduction of the several languages ensures the wide use 
of the digest. 

Future volumes of Series A will contain digests of the judgments and 
awards of tribunals of the Permanent Court of Arbitration and of other 
arbitral courts. Another section of the series will contain digests of deci- 
sions of the ‘‘highest courts of the most important states,’ dealing with 
international law. 

Fontes Juris Gentium promises to be not only a useful guide, but also a 
valuable contribution to the literature of international law. A somewhat 
similar idea has been followed by the Research in International Law, Har- 
vard Law School, in producing its collection of Nationality Laws, and in 
undertaking other collections upon which it is now engaged. If such effort 
can be continued and extended, it may give a new significance to the reality 
of international law. 

MANLEY O. Hupson 


Derecho Internacional Privado. By Antonio Sanchez de Bustamante y 

Sirven. Habana: Caraza y Cia., 1931. 3 vols. Indices. 

This work, by a distinguished member of the Permanent Court of Inter- 
national Justice, discusses in its first volume concepts and titles of private 
international law; its foundation and purposes; relations and differences 
with public international law; the Italian, French and Dutch schools of pri- 
vate international law, and Anglo-American, German and Italian doc- 
trines and those of Pillet; the problems and questions presented; laws of 
private and public as well as international order; the fundamental princi- 
ples of applicable positive law; nationality, naturalization and domicile. 


ta 
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The second volume opens with a consideration of what the author terms 
civil international law, including natural and juridical persons, marriage and 
divorce, paternity and adoption, tutelage, etc.; property in various phases, 
including succession, among many others, contracts and obligations; next 
international mercantile law in its many subdivisions. 

The third volume takes up the subject of international penal law and its 
application in different forms and circumstances, followed by the final 
grand division of the work covering procedural matters. An appendix is 
made of the Convention of Private International Law called the ‘‘ Busta- 
mante Code” adopted by the Sixth Panamerican Conference at Havana, 
February 13, 1928, and which has been ratified by Cuba, Panama, the Domin- 
ican Republic, Brazil, Peru, Guatemala, Haiti, Costa Rica, Nicaragua, and 
Honduras, and is pending in Chile and El Salvador. 

Apparently the prime purpose of the author is, as he says in his preface, 
to facilitate the task of the students of private international law at the 
University of Havana. To do this effectively he inserts at the end of each 
chapter a bibliography likely to be of special use to them. In so doing he 
has frequently advised the examination of books and articles by American 
and English authors, as well as by Italian, French and German writers. 
But these volumes have great value to others than students at a single uni- 
versity. Despite large reliance upon decisions of the Cuban Supreme Court 
and many references to Cuban Codes, it will not be overlooked that this 
work constitutes an authoritative dissertation upon the code the author 
prepared and which is now in force in eleven nations south of us. The law- 
yer and the man of affairs having relations with citizens of these countries 
will do well to consult the pages of Judge Bustamante’s volumes as a guide. 

Judge Bustamante does not profess to have exhausted his subject in all 
its many phases of theory and practice, but the importance of this contribu- 
tion to the study of private international law will be widely recognized. 

Jackson H. 


Cornelit van Bynkershoek. Quaestionum juris publici libri duo, quorum 
primus est De rebus bellicis, secundus De rebus varii argumentt. (Questions 
of Public Law; two books, of which the First is On War, the Second On 
Miscellaneous Subjects. Leyden, 1737.) 

Vol. I. A photographie reproduction of the edition of 1737. pp. 
xxxiv, 417. Index. 

Vol. Il. An English translation of the text, by Tenney Frank, with an 
introduction by J. de Louter. pp. xlvi, 304. Index. 

Oxford: The Clarendon Press; London: Humphrey Milford; New 
York: Oxford University Press, 1930. $10.00. 
With the appearance of the great work of Bynkershoek, the Carnegie 

Endowment for International Peace has made available one of the most 

famous of the jurists in its series of the Classics of International Law; Vattel 
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and Bynkershoek are cited more frequently in the decisions of English and 
American courts than any other of the classic publicists, not excepting Gro- 
tius. It is true that De foro legatorum is as yet unpublished. But that 
monograph does not profess to be complete; furthermore, the legal principles 
surrounding the subject of the right of legation have so advanced since 
Bynkershoek’s day that his treatise has only an historical interest, and, at 
that, in a matter that is now of comparatively little importance for the peace 
of nations. De dominio maris! and the Quaestiones contain the substance of 
Bynkershoek’s service to the development of international law. 

Professor de Louter, of the University of Utrecht, has written the intro- 
duction. He makes the important point that international law was with 
Bynkershoek a major subject, and not merely a fragment in a greater system. 
Twice he states formally that Bynkershoek was neither a philosopher nor a 
moralist, but a jurist (pp. xlii and xliv of Vol. II). Thisis the key to Bynkers- 
hoek’s thought. His mind was of the controversial type, rugged and direct. 
To discover legal principles he relied upon reason and usage. He packed his 
work with the citation of treaties, decrees, and learned studies. He stripped 
his problems down to the barest facts and then ruled out as irrelevant every 
principle which would temper the control of the relationship thus exposed. 

The Quaestiones is divided into two books. In the first book, the subjects 
most likely to interest the modern reader are the laws of war (Chapters 
III-VIII) and the discussion of neutrality (Chapters IX-XV). The most 
valuable part of the second book is the chapter (X) on the sanctity of in- 
ternational agreements. Professor de Louter wavers between this, which he 
calls ‘‘the most important part of the second book, perhaps of the entire 
work” (p. xxxiii of Vol. II), and the sections on neutrality, which he thinks 
‘form the crown of the whole work”’ (p. xlii of Vol. II). Both, as a matter 
of fact, show Bynkershoek at his best—the power of his grasp of essentials; 
his refusal to be sidetracked by extraneous considerations; his trust in 
reality. He is still cited in support of the doctrine of hot pursuit (I, 63; II, 
56); his warning that it is not the neutral’s duty to sit in judgment on his 
belligerent friends (I, 69; II, 61) is still in agreement with good law; his rules 
concerning neutral trade with besieged places were enforced in the war of 
1914-1918. His attitude on the sanctity of treaties may be indicated by his 
trenchant statement that ‘‘There is no such thing as a compact without 
consent”’ (II, 191: ‘‘nulla enim pactio sine consensu est,’’ I, 253). Here fol- 
lows some of his most characteristic writing, irrefutable in logic. 

But, like those of his fellow-craftsmen who start from natural law and 
usage, Bynkershoek found too often that even his sources issued in conflicting 
results. When he was thus confronted with a choice of sanctions, he selected 
reason in preference to usage. This, as Professor de Louter remarks (p. 
xliii of Vol. II), actually means “nothing else than his own clear intellect.” 
And so Bynkershoek, for all of his emphasis on practice and on the principle 

1 Reviewed in this JourNAL, Vol. 18 (1924), p. 850. 
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of the recognition of reality, could not escape the fate which overtook his 
compeers, the necessity of cutting his own path. Whether he had the 
advantage of those who professed to be able to divine the law of nature must 
be a matter of opinion. 

Professor Tenney Frank has made the translation of the Quaestiones for 
the Endowment. He continues the tradition of brilliant work which the 
other translators of the series have set. Since Professor de Louter wrote his 
introduction in English, it has been placed in the second volume. The work 
of photographic reproduction of the Latin original has been done, as usual, 
with the greatest technical skill. 

P. T. FENN, JR. 


Public Debts and State Succession. By Ernst H. Feilchenfeld. New York: 
The Maemillan Co., 1931. pp. xxx, 922. Index. $10.00. 


If the progress of international law is to be greatly influenced in the future, 
as it has been in the past, by the writings of jurists and scholars, the present 
contribution to the study of public debts and state succession will un- 
doubtedly be found among those that have performed this valuable service. 
The newer treatises differ, of course, from the old. The day is past when a 
system of international law may be offered us in which it is difficult to tell 
where the facts of international life end and the theories and prejudices of the 
author begin. Research in international law is now concerned with provid- 
ing a strictly historical survey of custom and convention, accompanied by 
critical observations tending to explain the meaning of past practice and the 
extent to which it furnishes a rule of strict law. Such is the objective of Dr. 
Feilchenfeld’s study, and the results of his research will be of the greatest 
value in clarifying the problem when it is presented for the future action of 
governments. 

The task to which the author set himself was a formidable one. For it will 
be conceded that no branch of international relations is attended by greater 
uncertainty than this one. As the author observes, the historical materials 
relating to the problems of his book are numerous, widely scattered and in 
some instances difficult of access. His object has been to determine how far 
the history of public debts, examined without prepossessions or the desire to 
prove a thesis, makes it possible to lay down a rule of law on the subject. 
With this in view he has chosen to devote the first part of the work to a strict 
historical investigation, and to follow this by a systematic theoretical study 
in which the special or concrete rules discovered from state practice are sup- 
plemented by an analysis of the general rules to be found in the application 
of the law. Practice and legal principles are thus clearly distinguished, and 
it is made possible for the reader to compare what has been done with the 
opinions of different writers as to why it should or should not have been 
done. 
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The historical material is divided into five periods, and the law for each 
period is stated separately. The history of the subject before 1790 contains 
an interesting examination of the theories of Grotius, Pufendorf and Vattel, 
together with a careful treatment of the great treaties of 1648, 1713, and 
1763. Next come practice and theory from 1790-1830, including the terri- 
torial transfers of the Napoleonic régime, the Act of the Congress of Vienna 
and the treaties incorporated into and connected with it, together with the 
theories on annexation, dismemberment and cession. The section on prac- 
tice and theory from 1830-1878 deals with the transfers of territory arising in 
connection with the independence of Belgium, the unification of Italy, the 
formation of the German Empire, and the separation of the Balkan States 
from Turkey. The discussion of the controversy growing out of the an- 
nexation of Texas to the United States is presented impartially, a good 
summary being given of the arguments before the British-American Mixed 
Commission. In the succeeding part, dealing with practice and theory from 
1878-1918, the Cuban controversy is carefully and objectively handled. 
Here also is a study of British practice in connection with the annexation of 
the South African Republic and an analysis of the report of the Lyttelton 
Commission. Part V, dealing with the peace treaties and the development 
since 1918, is naturally the most important and most interesting part of the 
work. The author examines in detail the distribution of the public bonded 
debts of the ceding states, the distribution of the unbonded debts and the 
debts of divided local areas. The Russian debts are treated under three 
heads: the German treaties of 1918, the treaties between Russia and her 
successor states, and the relations between the successor states and third 
states. 

While the historical parts of the study lead, in the author’s opinion, to the 
conclusion ‘‘that very few special rules of law have grown up in the field un- 
der discussion,” he holds, nevertheless, that there are certain ‘‘ principles of 
equity” which provide that in all cases of state succession some distribution 
of debts should take place. He finds, however, that there is no agreement 
what these principles of equity are, and he concludes that this lack of agree- 
ment is largely due to failure to distinguish between statements of law, on the 
one hand, and recommendations for future decisions and for changes in the 
legal system, on the other. The latter are based upon methods which are 
“essentially different from the ‘stating’ of law.’”’ These methods are ex- 
amined in detail in Part VI of the work, which the author believes contains 
an ‘‘experiment in method” in that it devotes separate attention to deduc- 
tive construction, the drawing of analogies, considerations of justice and the 
organic development of tradition and usage. A closing chapter deals with 
future legislation and the improvement of legal protection in general. 

Dr. Feilchenfeld’s treatise is not only of first importance considered as an 
historical study dealing with a vital problem of international relations, but it 
is also a valuable contribution to the theory of international law. The 


BOOK REVIEWS 801 


analysis of the problem is at all times progressive in its outlook, seeking to 
make clear the lines of development and the obstacles to it. It is the first 
treatise in English on the subject, and it admirably supplements the French 
treatise of A. N. Sack, although differing from it, as the author says, in 
‘approach, method, and conclusions.”’ Both the author and the Bureau of 
International Research of Harvard University and Radcliffe College, under 
whose auspices it is published, are to be warmly congratulated. 
C. G. FENWICK 


Handboek van het Volkenrecht. By J. P. A. Francois. Zwolle: N. V. 
Uitgevers Maatschappij W. E. J. Tjienk Willink, 1931. Vol. I, pp. xx, 
611. Index. 10 Fils. 


This is the first general treatise on international law to be written by a son 
of the land of Grotius since de Louter’s Stellig Volkenrecht, which appeared 
some twenty years ago. The author states that it is meant to be a Dutch 
handbook in the sense that special attention is given to Dutch material and 
to Dutch interpretations. 

Proceeding from the point of view that international law does not differ in 
nature from municipal law, that it is merely the law of a larger community 
than the state, the community embracing the state communities, the cus- 
tomary outline of municipal law is followed as much as possible. A brief 
discussion on the character of international law (Ch. I) is followed by chap- 
ters on Territorial Jurisdiction (Ch. II), Subject Jurisdiction (Ch. III), the 
Formulation of Law (Ch. IV), and Treaty Regulations (Ch. V). A second 
volume, whose publication is promised at an early date, will deal with the 
subjects of international administration, under which the diplomatic and 
consular service will be included, state offenses and the responsibility of 
states, the administration of justice, and the maintenance of law, including a 
discussion of League sanctions and the laws of war and neutrality. 

Professor Francois frankly recognizes the supra-national character of 
international law. “The states-order is a subdivision of the international 
law order. The constitution maker has no inherent and original authority, 
but a derived, delegated authority: he derives his authority from the in- 
ternational law order” (p. 19). “The ‘sovereignty’ of the state is none 
other than the authority freely to promote national interests within the 
limits drawn by international law”’ (p. 20). While adhering to the posi- 
tivist doctrine, the author holds that the norm is to be ascertained, not by a 
counting of states or publicists, but much rather by a weighing of them 
(p. 22). One wishes that the author had discussed these fundamental 
problems at greater length, for the little that he has written arouses a desire 
for more. 

The treatment does not represent as great a departure from the traditional 
as one would expect from the outline and basic point of view. Indeed the 
treatment becomes a bit factual and encyclopaedic. However, all the new 
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institutions and developments since the war are properly catalogued and 
analyzed, and the result is an exceedingly useful and up-to-date treatise. 
We eagerly look forward to the publication of the second volume, which will 
deal with more important subjects from the point of view of post-war 
developments. 

AMRY VANDENBOSCH 


Post-War Treaties for the Pacific Settlement of International Disputes. By 
Max Habicht. Cambridge: Harvard University Press, 1931. pp. xxvi, 
1109. Index. 

This volume, published with the aid of the Bureau of International Re- 
search of Harvard University and Radcliffe College, includes in Part I texts 
of treaties covering (with annexes) nearly a thousand pages, and in Part II 
an 88-page analysis of these treaties. In his introduction Dr. Habicht 
offers instructive diagrams showing the increase in the number of treaties by 
years, the number signed by each state during the selected decade, and the 
resulting situation as to ‘‘advisory pacific procedures” and “judicial pacific 
procedures.’ The 130 treaties included in the collection were signed during 
the ten years from November 11, 1918, to November 11, 1928. The current 
nature of the movement dealt with is evidenced by the author’s listing, in a 
footnote to his introduction, of 42 additional instruments signed subsequent 
to the period treated and through October 24, 1929. Among the material 
included in annexes are texts of the Geneva Protocol (1924), believed by the 
author to have had ‘‘a decisive influence on the further development of 
pacific procedures,’”’ the General Act for the Pacific Settlement of Interna- 
tional Disputes (1928), and the Inter-American treaties drawn up at the 
Conference on Conciliation and Arbitration, 1928-1929. 

The exceedingly useful nature of this compilation appears from the fact 
that the text of each treaty is given in the language which is authentic, 
and, where this language does not happen to be English, a translation 
into English accompanies it. In many cases such translations are taken 
from the League of Nations Treaty Series, and in a few instances errors in the 
English translations have been indicated in footnotes by the author. Origi- 
nal texts have been secured in some cases from Ministries of Foreign Affairs, 
or through embassies or legations, as explained in notes. Following the text 
of each agreement for the establishment of a permanent commission of in- 
vestigation or conciliation, information concerning the composition of the 
commission is given, although in some twenty-five cases it has been indicated 
that no information was available. 

The author recognizes that “a number of legal problems raised by the 
treaties are still unsettled” and that their elucidation ‘‘demands special and 
far-reaching studies, which it has not been possible to undertake in connec- 
tion with this research.’’ It is obvious that many of the problems touched 
upon in the brief analysis would merit much more extended treatment, but 
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within his self-imposed limitations Dr. Habicht has set forth clearly his 
confidence in ‘‘compulsory adjudication,’’ which he thinks is ‘‘about to 
replace obligatory arbitration.’”’ Eleven different systems of pacific settle- 
ment introduced by the treaties studied are distinguished. In conclusion, 
Dr. Habicht offers suggested provisions for treaties of conciliation and of 
judicial settlement; in the latter he subscribes to the idea of an ex aequo et 
bono settlement by the Permanent Court of International Justice, after 
submission at the request of one disputant party, of a question which in the 
court’s opinion is not of a juridical nature, and which has failed to be settled 
by conciliation. 

With some of Dr. Habicht’s views there may be disagreement, but there 
should be general agreement upon the extremely worth-while nature of this 
undertaking and appreciation of the great industry which it has involved. 
The fact that there is only a three-page index (to the analytical part, not to 
the texts of treaties) is somewhat offset by the useful alphabetical list of 
states signatory to the treaties, and of states now having commissions 
of conciliation and investigation. 

RoBert R. WiLson 


Union Interparlementaire. Compte Rendu de la XXVI" Conférence tenue 
ad Londres du 16 au 22 juillet 1930. Geneva and Lausanne: Payot & Cie., 
1931. pp. xiv, 640. Index. Fr. 12. 


To one whose memory of a personal visit to a conference of the Inter- 
parliamentary Union goes back to 1913 at The Hague, the proceedings of the 
twenty-sixth conference held at London in 1930 leave an impression of 
marked advance. States that were then in the making have since been 
recognized and are now in the association. Among the society of nations 
there has been organized a League of Nations. The Permanent Court of 
International Justice, the great ideal of American jurists, so urgently advo- 
cated in the pre-war days, has been realized. Many new arbitration treaties 
have been negotiated; a comprehensive optional clause has been widely 
signed. The Locarno agreements and the Kellogg Pact, which have been 
adopted, are referred to as a basis for international security. 

The discussions of the Interparliamentary Union reflect these advances, 
but they also mark a transition to new topics. These relate to international 
conditions that threaten to disturb the peace rather than to arbitration. 
Among these conditions is the critical problem of minorities. Efforts are 
being made for mutual conciliation between majority and minority popula- 
tions within certain states, particularly in Rumania, where steady progress is 
shown with promise of better adjustments in the future. This question of 
minorities, involving 30,000,000 unhappy people, must be settled before war 
can be eliminated and the European States can codperate to advantage. 
The failure of the League of Nations to satisfy this unrest is due to its lack of 
proper procedure rather than to any substantial fault on its part. The 
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report of Mr. Studer to the Interparliamentary Union on this subject, 
which is reproduced in the proceedings, is remarkable for its information, 
impartiality, and discretion. 

Another new field of discussion since 1913 is that of international trusts 
and cartels. The Interparliamentary Union desires to see these put under 
control, not by interference with the natural development of the economic 
life of the nations, but by preventing abuses, and it believes that publicity, 
such as the requirement of registration in the different states, is desirable. 
An enlightening report on the international situation and the various de- 
batable problems that characterize it was made by the candid and vigorous 
Secretary General, Dr. Lange. The good will shown among the participants 
in the conference and their desire for better codperation hereafter, together 
with their determination to bring about international reforms through 
parliamentary action, are hopeful indications of future progress. 

James L. TRYON 


Minorities and Boundaries. A series of papers edited by Otto Edward 
Lessing. The Hague: Martinus Nijhoff, 1931. pp. viii, 154. $1.60. 
The contents of this little volume consist of nine papers dealing with the 

present attitude toward their current state connections of the people of 

Alsace-Lorraine, Southern Tirol, Sudetic Germans (Czechoslovakia), Aus- 

tria and Germany (the Anschluss problem), Polish Upper Silesia, East 

Prussia, Danzig and the Polish Corridor. Without exception, the writers 

are advocates of minority particularism. The balance of the papers, the 

restraint in weighing the interrelations of the peoples concerned, and the 
uniformity of suggestions as to how each problem may be worked out in its 

own terms are notable. As presentations of a case, all the papers are of a 

high order with the exception of the final one, “‘ Minorities and International 

Law” by Dr. Rudolf Levy, which is both too slight for its title and inac- 

curate in detail. 

The editor, formerly a professor at Williams College, indicates in his fore- 
word that this book is the first of a series. There is hardly anything more 
worth putting into print than a balanced set of papers exhibiting the atti- 
tudes held by majority and minority spokesmen. Minority problems are 
among the most delicate confronting modern statecraft. In essence the 
solution lies in establishing rights and duties inherent in citizenship as such, 
irrespective of racial, linguistic, religious or other circumstances. The 
difficulty in reaching it lies in the fact that every pertinent principle must 
be realized through the impact of municipal administrative detail upon in- 
dividuals, whose sensitiveness to injustice and tyranny is increased manifold 
by their personal interests and connections. The typical “incident’’ makes 
one’s blood boil until one hears the other side of the story. Most of the 
problems are 51-49 in ratio of virtue and have been advertised as 100 to 0. 
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Minorities and Boundaries contributes to reducing some of these problems to 
the terms in which their solution may be considered. 
Denys P. Myers 


La Opinion Universal sobre la Doctrina Estrada expuesta por el Gobierno de 
Mexico, bajo la presidencia de Don Pascual Ortiz Rubio. Mexico: Publi- 
caciones del Instituto Americano de Derecho y Legislacién Comparada, 
1931. pp. 253. 

On September 27, 1930, Don Genaro Estrada, Secretary of Foreign Rela- 
tions of Mexico, announced to the press that thereafter Mexico would no 
longer act in terms of recognition in respect of de facto governments, but 
would confine its action to continuing or withdrawing its diplomatic repre- 
sentative.' This pronouncement is now widely known as the Estrada 
Doctrine.2. In October, 1930, this doctrine was discussed by the Instituto 
Americano de Derecho y Legislacién Comparada. ‘The present volume includes 
the papers prepared for the institute by Dr. Juan José Soler, Dr. Francesco 
Consentini, Director General of the Institute, and by others. It also in- 
cludes newspaper and other comment from practically every country of 
Central and South America, with a few scattered bits from other continents. 
There are sixty-four selections in all, and the publication of a further volume 
is contemplated. The selections are arranged in alphabetical order ac- 
cording to countries. 

The comments all endorse the Estrada Doctrine as a valuable innovation 
in international law. Many of the commentators link it in importance with 
the American doctrines which bear the names of Monroe, Drago, Calvo 
and Tobar. A great number of the writers are of a vigorously anti- Yankee 
turn of mind; some of the views expressed are sufficiently vigorous to have 
aroused the compilers to insert a footnote disavowing all responsibility for 
opinions contained in the book. It is unfortunate and rather surprising that 
the Estrada Doctrine has received so little attention in the United States of 
North America. This volume will be very useful in informing those in- 
terested in Spanish American affairs, what our neighbors to the south think 
about our recognition policy and the alternative which they now support. 

C. JEssup 


King Cotton Diplomacy, Foreign Relations of the Confederate States of America. 
By Frank Lawrence Owsley. University of Chicago Press, Chicago, 1931. 
pp. xii, 617. Index. $5.00. 

Adequately to review in the space at the reviewer’s disposal the 617 pages 
of this interesting and scholarly work is a formidable task. Professor 
1 See text of the Mexican declaration, this JouRNAL, Supplement, p. 203. The text is not 
printed separately in the volume under review, but is included in full in Sefior Rodolfo 


Nervo’s paper, p. 129, at pp. 131-132. 
* The doctrine is discussed in an editorial comment, this JouRNAL, supra, p. 719. 


} 


806 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Owsley’s valuable contribution has so many strong points upon which one 
would like to comment at length, and a thorough discussion of any one of 
them would extend this review far beyond the allotted limit. 

This study of the foreign relations of the Confederacy is a scholarly and 
detailed analysis based upon careful and painstaking research. It is a 
masterful examination of the forces and events which affected the inter- 
course of the Confederacy with foreign Powers during the stormy years in 
which its government sought in vain for recognition and hoped, even more 
vainly, for European intervention. 

Professor Owsley has based his study upon unpublished archives such as: 
the Mason and Pickett Papers in the Manuscripts Division of the Library 
of Congress; British and French Foreign Office Papers (1860-72); United 
States Department of State Papers (1860-72); and an extensive number of 
American, English, and French newspapers and periodicals. He has also 
utilized valuable printed public documents of the period covered by his 
study, the extensive literature of controversy and propaganda of the era of 
the Confederacy, and various general and svecial accounts of events and 
happenings pertinent to his subject. 

The results of his investigation, he has set forth in clear, well-arranged, 
and interesting chapters. His material examined is listed in a well-prepared 
bibliography, and his references to this material are made in properly 
printed and convenient footnotes. 

The importance of cotton in the diplomacy of the Confederacy is clearly 
shown and its relationship to the various European countries, particularly 
Great Britain and France, is developed in proper perspective. Confederate 
relations with Mexico, the building of the Confederate Navy, the diplomatic 
break with England in 1863, and the Mann and Kenner Missions are dis- 
cussed in various chapters. 

Students of international law will be interested especially in the chapters 
on blockade (Chapters VII and VIII), while the economist or economic 
historian will be intrigued by the story of the Cotton famine and England’s 
huge war profits, and by the conflict between sympathy and materiai in- 
terest and the effects of this conflict on public policy. 

The author is to be congratulated upon the content of this volume, and 
his publishers deserve the gratitude of the studious reader for the excellence 
of the book’s printing and arrangement. This volume is well worthy of the 
time required for a close and critical perusal. 

JAMES MILLER LEAKE 


Samuelis Pufendorf. Elementorum Jurisprudentiae Universalis, Libri duo. 
(The Two Books of the Elements of Universal Jurisprudence. Cam- 
bridge, 1672.) 

Vol. I. Photographic reproduction of the edition of 1672. With an 
introduction by Hans Wehberg. pp. xlii, 377. Index. 
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Vol. II. Translation of the text, by William Abbott Oldfather, with a 
translation (by Edwin H. Zeydel) of the introduction by Hans Wehberg. 
pp. xxxiv, 304. Index. 

Oxford: Clarendon Press; London: Humphrey Milford; New York: 
Oxford University Press, 1931. $7.50. 

This work is the fifteenth in the series of Classics of International Law 
now being published by the Carnegie Endowment for International Peace. 
Since De officio hominis has already appeared as number 10 of this series,! 
the student now has at his disposal all of Pufendorf on international law. 

Pufendorf was both a moralist and a philosopher, that type of thinker 
peculiarly objectionable to the legally minded in all ages, but particularly so 
in an age which bans philosophy and morals from the courtroom. On the 
other hand, such a thinker’s value is respected whenever the rules of law fail 
to harmonize conflicting social relations over a long period, or when civilized 
discontent with accepted usage reaches an intensity which demands a reform 
under some sanction higher than that habitually obeyed. Pufendorf was 
called great in his time because his age fulfilled these two conditions. It 
is an open question whether the middle years of the twentieth century do not 
fulfill them also. 

Professor Hans Wehberg, who wrote the introduction to the Elementa, is 
far from believing that the law of nature has outlived its usefulness as a 
guide to the formulation of the rules of international law. He consequently 
regards Pufendorf’s work with sympathy. Now Pufendorf denied outright 
that international law can spring either from usage or from treaties; aside 
from the law of nature there is no law of nations (Praeter isthoc nullum dari 
jus gentium arbitramur, I, 191; II, 165). That Pufendorf confined his study 
of international law within the four corners of the field of natural law is, in 
Wehberg’s opinion, his great distinction, and one of timely import (I, xxvi; 
II, xxiii) for this disillusioned post-war world. 

Pufendorf regarded international law (the jus gentiwm) as only a part of 
the much greater system of the law of nature. Under the A’s in his index 
one finds both arbitration and atheism. This perspective is itself provoca- 
tive of reflection. It has, too, the further value of keeping his ideas apt and 
familiar, for nature is nothing if not natural. Thus Pufendorf argues that 
war is permissible only when it follows an injury actually committed, or 
when it is designed to ward off a peril clearly and immediately threatened 
(I, 296; II, 251); and he would not allow such a war to be begun until after 
efforts have been made to settle the dispute by arbitration (I, 314; II, 266). 
He goes further and says bravely that peace is the natural condition of man- 
kind; recourse to war should come only as a last resort (I, 284; II, 242). 
The passage cited is only one out of many denouncing war as an unnatural 
status of society. 


1 Reviewed in this JourNaL, Vol. 22 (1928), p. 934. 
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Of course Pufendorf is subjective and inconsistent; but he is enlightened. 
The elements of international law are, for him, almost entirely the elements 
of the laws of war. But he lived in an age of warfare. His book can be 
assessed, perhaps, most nearly at its true value if it be regarded as written 
for statesmen rather than for jurists. 

Professor Oldfather has done an exceptionably able piece of translation. 
Furthermore, he has compared the present edition with the first (that of 
1660) and has annotated all the misprints. Professor Zeydel translated 
Wehberg’s introduction. His rendering of the German law terms might be 
more accurate, but the meaning is clear and the style easy. The Clarendon 


Press has done its usual fine work. 
P. T. FENN, JR. 


Le Principe des Nationalités. By Robert Redslob. Paris: Librairie du 

Recueil Sirey, 1930. pp. vi, 276. Index. Fr. 40. 

The problem of minorities, as the author justly observes, is one which 
involves two fundamental and conflicting forces in human life. On the one 
hand, there is the desire of liberty which leads a national group to seek its 
independent self-government or to affiliate itself with others of its same 
national consciousness, and, on the other hand, there is the principle of 
established order and law which is the basis of stability in international 
relations as well as in constitutional government. How can these opposing 
forces be reconciled? Is it possible to discover any absolute standard by 
which the right of a national group to self-determination may be judged? 
And if no absolute standard be attainable, what principles of equity are there 
to help us reach a decision which will do justice to both sides? 

Professor Redslob’s study is thus in the nature of a philosophical essay on 
the problem of nationalities and is an attempt to elucidate guiding principles 
rather than a presentation of statistical tables showing the composition of 
minority national groups and their geographical location. After a chapter 
surveying the historical origins of the principle of nationalities, the author 
proceeds to analyze the “‘psychological bases of a nation,” tradition, lan- 
guage, religion, and the part played by geographical and racial unity. Then, 
as opposing these dynamic forces, which might seem in the abstract to have 
a compelling appeal, there are the static forces inherent in the existing legal 
systems against which national groups are in revolt. These static forces 
may at times present an unanswerable argument for the status quo, especially 
when the existing state, by the high character of its civilization and the 
governmental agencies through which it seeks to do justice to minorities and 
to reconcile its different national groups, gives guarantees for the general 
peace which are not to be found in the claim of a particular group for self- 
determination. 

But at bottom the problem is a relative one, and it cannot be solved by the 
mechanical application of rigid rules, but rather by a resort to the principles 
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of equity, by an effort to balance the respective claims and to seek a solution 
which will do the maximum of justice to both sides. The author then pro- 
ceeds to examine in detail the various practical solutions of the problem, 
both mechanical and psychological. Prominent among the ‘‘mechanical”’ 
solutions are the cession of territory, the transfer of populations, regional 
decentralization, the autonomy of ethnic groups, and special minority pro- 
tection. The psychological solution would consist in a progressive con- 
ciliation of the sentiment of nationality with the loyalty due to the larger 
state group into which it is incorporated. 

Since the problem of nationalities is one of relative rather than absolute 
values, it is important that there should be some court of appeal before 
which complaints may be heard and by which decisions may be taken in 
concrete cases. The role of the Roman praetor must now be played in large 
measure by the League of Nations, both as arbiter of particular claims and as 
custodian of the general peace. While no final solution may be possible, the 
reconciliation of the opposing forces will be furthered by the moderation each 
shows towards the other. 

Professor Redslob’s essay is a model of balanced judgment and liberal 
principles. The few question marks which the reader may feel it necessary 
to put in the margin, as possibly on page 123, where the problem of Alsace- 
Lorraine is discussed, will fade out entirely when the volume is taken as a 
whole. Differences on points of detail must yield to the spirit of construc- 
tive idealism which can be read between the lines of almost every page. 

C. G. FENwIcK 


The Coming of the War. By Bernadotte E. Schmitt. New York: Charles 
Scribner’s Sons, 1930. 2 vols., pp. xii, 539; vi, 515. Index. $10.00. 
As any careful student of international relations reads these volumes on 

the events leading up to the outbreak of the World War it is at once apparent 
that they represent many years of intensive research in all the pertinent 
materials that have any bearing on the much-mooted question of responsi- 
bility for the catastrophe of 1914. It has been a tremendous task for Pro- 
fessor Schmitt to examine this vast mass of evidence with what he hoped 
was an unbiased mind, and to write from an objective viewpoint a narrative 
of national hatreds and diplomatic futility. 

In some regards he contradicts himself in his endeavor to indicate the 
underlying causes of this conflict. In his conclusion he expresses the opin- 
ion that the war was largely the result of the blunders of incompetent states- 
men who failed to find a satisfactory formula for preserving the peace of 
Europe: ‘‘The masses, so far as their sentiments can be gauged, certainly 
did not welcome the war’’ (Vol. II, p.481). In the same paragraph, however, 
he ascribes the outbreak of the war partly to the spirit of ‘‘intense national- 
ism” which so infused the peoples of Europe that “pacific instincts, socialis- 
tic programmes, religious scruples and humanitarian ideals were of no avail.” 
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Surely this feeling of ‘‘intense nationalism’’ was not confined to the breasts 
of a handful of statesmen or their representatives in the public press. It 
was undoubtedly a national characteristic, and it moved the masses as well 
as the rulers. 

It is greatly to be regretted that Professor Schmitt did not find it advisable 
to devote more space to the decade preceding the World War. His hurried 
chapters on the ‘‘ European System”’ and on the ‘‘ Near East.’ do not provide 
a very impressive background for the momentous events of 1914. Also, it is 
unfortunate that he did not see fit to incorporate in his volumes a series of 
pen pictures of the leading European diplomats of the pre-war period. In 
the volumes of Sidney Fay on the Origins of the World War there are some 
personal touches that will long nestle in the memories of his readers, and 
Professor Schmitt in his charming brochure on Interviewing the Authors of the 
War, revealed a facility that could have livened many a page of his volumes 
on The Coming of the War. 

When Professor Schmitt deals with the crime at Serajevo, he is by no 
means pro-Serb. Indeed, he frankly states that “if the Serbian Govern- 
ment—as seems probable, though it can hardly be asserted with certainty— 
had knowledge, however vague, of the conspiracy against the Archduke 
Francis Ferdinand, it must be charged with a serious dereliction of duty in 
not conveying a warning to the Austro-Hungarian authorities” (Vol. I, p. 
247). On the other hand, he endeavors to show that Berchtold’s policy was 
aimed directly at war with Serbia, and that the Austrian ultimatum was 
framed for that purpose. And if Berchtold desired war, neither Emperor 
Wilhelm nor Bethmann-Hollweg applied the proper pressure to restrain him. 
Their support of the Austrian program to punish Serbia was ill-judged and 
precipitate. Thus, ‘‘William II and Theobald von Bethmann-Hollweg 
were the first responsible statesmen to take decisions which might have the 
most dire consequences. They may be acquitted of deliberate intent to 
precipitate a European war, but they did elect to put the system of alliances 
to the severest test and to spring a crisis of the first magnitude on Europe”’ 
(Vol. I, p. 329). ; 

In the matter of the relations between Germany and Russia, Professor 
Schmitt is equally critical. It is his belief that it is incorrect to say that the 
“German Government was ‘spoiling for a fight’ with Russia,” yet he is 
certain that the government “was not unwilling to participate if one were 
offered or to run the risk of starting it’”’ (Vol. I, p. 321). With reference to 
the important question of the effect of Russian mobilization on the outbreak 
of hostilities, Professor Schmitt minimizes the responsibility of the Russian 
Government for this all-important decision. It is true that 


. . the conduct of M. Sazonov was tortuous and gave the Central 
Powers legitimate ground for complaint. . . . It would also seem to be 
true that the Russian general mobilization could have been postponed 
for another twenty-four hours without serious military disadvantage. 
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. . . But inasmuch as the Austro-Hungarian Government actually did 
decline to make any concessions under the pressure of the partial mo- 
bilization, and refused to follow the advice of both Germany and Great 
Britain, the result would not have been different had Russia postponed 
her final decision until Count Berchtold had shown his hand (Vol. II, p. 
2959). 


It would be impossible within the limits of this short review to attempt to 
indicate all the conclusions of Professor Schmitt, or his points of difference 
with other historians who have treated the much-debated question of World 
War responsibility. Suffice it to say that no historian has given this whole 
subject more extended consideration, and if any student desires to read a 
lengthy and well-documented presentation of a viewpoint that is no longer 
widely held, the volumes by Professor Schmitt should give him ample 
satisfaction. 

CHARLES C. TANSILL 


Droit International Maritime Suédois. By Nils Séderqvist. Paris: Li- 
brairie M. Lac, 1930. pp. 500. Index. 

The time is ripe for a detailed discussion of the Swedish interpretation of 
maritime law. Droit International Maritime Suédois is reliable and contains 
a collection of information brought together for the first time under one 
cover. There is much in it which deserves favorable comment, especially 
its arrangement and simplicity of treatment. The discussion of some new 
topics, such as the status of airships and aéroplanes when they are attached 
to a carrier or mast, or when they are cruising over the high seas, having 
taken off from land with the intention of coming to earth on land, make this 
new volume particularly valuable. However, in spite of its good points, it is 
weak in several respects. 

Nils Séderqvist has not lived up to the expectations which the title and the 
size of his volume would lead one to entertain. While the book is filled with 
a wealth of detail, it is often lacking in precision. It also has the disad- 
vantage of occasionally being written in the first person, detracting from the 
air of detachment which enhances the authority of all similar works. There 
is at times a confusion as to what belongs in the text and what should go 
into the footnotes. 

For the most part, Séderqvist reviews principles which may be found in 
the average college text in international law. The fact that he elaborates 
upon these principles does not dissipate the impression of their elementary 
nature. The Hague Conventions and the Declaration of London furnish 
the background for many of his conclusions, which, although correct as the 
basis for maritime law, do not accurately give the Swedish version in all its 
ramifications. The reader has the ever-present feeling that too little of the 
Swedish is given. It might have been better to have left ‘‘Suédois’’ out of 
the main title and to have added a sub-title conveying the idea that some 
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Swedish views would be given. After all, there is no such thing as Swedish 
maritime law. The author, as he explains in his introduction, means the 
Swedish interpretation of maritime law; but he does not interpret it, since 
less than one-third of the references and citations are to Swedish sources or 
secondary works. 

Frequently Séderqvist succeeds in breaking away from the halter of ele- 
mentary detail. The table of contents, including the four main topics 
(Droit international maritime Suédois, la mer, les navires, and l’activité sur 
mer) and their sub-topics, indicates a firm grasp on the subject matter. The 
division of activities on the sea both in times of war and in times of peace is 
well done and deserving of better elaboration than it receives. 

Only eighteen of the 500 pages (386-404) are devoted to the discussion of 
neutrality, that phase of the maritime law during war for which the Scandi- 
navian States are most noted in the annals of the growth of modern interna- 
tional law. Pages 405 to 460 deal with a project for prize laws and prize 
tribunals which the author addresses to the King of Sweden. It contains 
little new either in subject matter or in arrangement. 

While the volume adds very little to the real knowledge of either interna- 
tional law or Swedish practice with regard to maritime law, it has a distinct 
place in the literature of international law since it is the only work which 
covers the field with which it deals. 

THORSTEN KALIJARVI 


The Foreign Relations of the Federal State. By Harold W. Stoke. Balti- 
more: Johns Hopkins Press, 1931. pp. viii, 245. Index. $2.25. 

This book represents an effort to determine whether in its international 
relations a federal state is less responsible and under more difficult handicaps 
than is the unitary state. Proceeding from an examination of the constitu- 
tional structures of the more important federal states, the author finds that 
while the central governments of federal states are limited in their power, 
the limitations are not of the type seriously to interfere with the conduct of 
normal foreign relations. The question of ability to shoulder international 
responsibility calls forth an interesting discussion which constitutes the most 
valuable part of the book. While noting that constitutionally, responsibil- 
ity within the federal state is divided, the writer emphasizes that interna- 
tionally the personality of the state is not divided. In dealing with the 
matter of legal responsibility for acts committed against aliens in federal 
states, the treatment is noticeably deficient in its failure to study any of the 
important cases heard and decided by either the General or Special Claims 
Commissions for the United States and Mexico. Attention is also not given 
to minority disputes in the Reich. 

Professor Stoke’s outline of the subject matter is excellent. His treat- 
ment, however, impresses as inadequate and sketchy. The examination of 
American federalism is good, being bolstered by court opinions and official 
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correspondence. The treatment of the other states considered is weak. 
The author contents himself with reference to constitutions and to a few 
commentaries. The absence of court opinions is particularly noticeable in 
the case of the Reich, the decisions of whose Reichsgerichthof are obtainable in 
this country. Official documents and diplomatic correspondence of foreign 
states do not seem to have been extensively studied. Thus, while the book 
represents a practical examination of the influence of federalism on the 
foreign relations of the United States, it presents largely a theoretical survey 
of its influence in other states. It is a good introduction to an important 
subject. 
NorMAN J. PADELFORD 


La Souveraineté et l’ Indépendance de l’ Etat et les Questions intérieures en Droit 
International. By Sukataro Tachi. Paris: Les Editions Internationales, 
1930. pp. 119. 


This profound little book adds one more volume to the long list of con- 
temporaneous studies of the basic theories of international law. Its 
eminent author for the last twenty-five years has occupied the chair of inter- 
national law at the Imperial University of Japan. His many works, being 
published in Japanese, are not well known in the Western world, but fortu- 
nately the present book, written in French, will make available for us the 
results of long meditation on the fundamental bases of international 
law. 

As the following résumé will indicate, Dr. Tachi has a point of view en- 
tirely his own; at times he is very conservative, and then again quite radical. 
He rejects both the theory of autolimitation and the doctrine of natural law 
as the source of international law, preferring to find its force in the ‘‘ juridical 
conscience of the community of States.’”’ The author declares himself to be a 
dualist, considering “‘international law and the municipal laws of the various 
countries as comporting so many different systems of law.’”’ The monist 
conception, in his opinion, is unsound, for it supposes the existence of a 
world state, and it denies that each of the states possesses a sovereignty of its 
own. Finally, Dr. Tachi believes that positive law has not yet accorded to 
individuals a personality in international law, a view which is bound to evoke 
remonstrance from many theorists. 

A large part of the book is devoted to the question of sovereignty. In the 
proper and original sense of this term, sovereignty means supremacy, and 
thus must be confined to municipal law. It is the ‘supreme internal power 
of command.”’ There can be no “external sovereignty,” for in a society of 
equal states, none can be supreme. ‘“Supreme,’’ however, does not mean 
“absolute”; the sovereignty of each state is limited by international law. 
The droit des gens requires each state to respect, within certain limits, the 
exercise by every other state of its sovereignty. Furthermore, it determines 
the limits of sovereignty between respective states, particularly in order to 
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avoid collisions between personal and territorial sovereignty. In this re- 
spect, however, international law is at times imperfect and inadequate. 

The author’s most useful contribution is his learned analysis of that much- 
mooted problem, the nature of domestic questions. Disagreeing with the 
views of Brierly and Fenwick, Dr. Tachi insists that domestic questions are 
not identical with those questions which are not regulated by international 
law. The only true domestic questions are those internal questions which 
international law positively rules to be left to the exclusive dominion of a 
state. Under Article 15, paragraph 8, of the Covenant, in case of doubt as 
to whether a matter is domestic or not, the question is not properly domestic, 
and the Council retains jurisdiction over it. 

Any theorist who has the courage to look ahead or to express opinions of 
his own is bound to stir up controversy, and in fact therein lies much of his 
merit. Dr. Tachi’s learned treatise is a case in point; many of his opinions 
will be combated, particularly his view that the rule of non-intervention 
applies only to the internal activities of a state. The book is lucid, stimulat- 
ing, and enlightening. JouHn B. WHITTON 


La Zona di Tangeri nel Diritto Internazionale e nel Diritto Marocchino. 
Claudio Baldoni. (Padua: Casa Editrice Milani, 1931. pp. 55.) As indi- 
cated by its title, this brief study by Doctor Baldoni attempts to evaluate 
the status of the International Zone of Tangier in international law and 
Moroccan law. The author first analyzes the various treaties and conven- 
tions which concern Tangier, concluding with the Convention of Paris of 
1928, which provides the Zone with its present government. He then sub- 
jects the Statute of 1928 to a very careful scrutiny, paying particular atten- 
tion to its juridical status. He finds that the Zone cannot be classified as 
a protectorate in the traditional meaning of the term, owing to the many 
conventional restrictions placed upon the protecting state. He comes to 
the conclusion that ‘‘controlled protectorate’’ seems to express the situation 
most accurately. The analysis of the internal government of the Zone 
gives a clear picture of the respective duties and powers of the rather elabo- 
rate agencies of international administration. Considering the many new 
and complicated problems of international administration which the World 
War has provided, this careful analysis of one of the most unique and in- 
teresting examples of international administration possesses a distinctive 
value. GraHAM H. Stuart 


Marriage and the Civic Rights of Women. By Sophonisba P. Breckinridge. 
(The University of Chicago Press, 1931. pp. xi, 158. Index. $2.00.) 
In this Social Service Monograph No. 13, edited by the Faculty of the 
Graduate School of Social Service Administration of the University of 
Chicago, the subject is treated both from the legal and social service view- 
points. The first part reviews the circumstances under which a married 
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woman may have a separate legal domicile from her husband; the citizenship 
of married women under the Cable Act of September 22, 1922, as amended by 
the Act of July 3, 1930; the efforts of women’s organizations to prevent 
marriage changing a woman’s nationality; and the activities of the League 
of Nations to effect international legislation by treaty regarding nationality. 
The second part describes the attitude of a considerable number of alien 
married women in Chicago toward the provisions of the Cable Act enabling 
them to become naturalized American citizens independent of their hus- 
bands. Since the monograph was published February, 1931, it does not refer 
to the Act of March 3, 1931, further amending the Cable Act; nor to the 
resolution of the Council of the League of Nations of January last placing 
the question of the continued study of the nationality of women on the 
agenda of the 1931 Assembly. Hore KeacHiE THOMPSON 


The Civil Code of the Republic of China. Translated into English by Ching- 
Lin Hsia, James L. E. Chow, and Yukon Chang. (Shanghai: Kelly & 
Walsh, Ltd., 1930. pp. xxviii, 2938. Index.) This volume consists of a 
translation of three portions of the Code of Laws of the Republic of China 
dealing with civil as distinguished from criminal law, but including commer- 
cial law. Book I deals with General Principles, Book II with Obligations, 
including contracts, sales, carriers and partnerships, and Book III with 
Rights over Things, including mortgages. The volume contains also a 
translation of the laws governing the application of the several parts of the 
code. The translation, while not official, is endorsed by the members of the 
committee which drafted the code, and is preceded by an interesting intro- 
duction by Foo Ping Sheung, chairman of the committee. This traces the 
history of the various attempts at codification, beginning with the commis- 
sion of three, Wu Ting Fang, Yuan Shih Kai and Tsai Chen, who were 
ordered by Imperial edict in 1904 to compile a commercial code. A later 
commission, appointed in 1907, compiled a Draft Civil Code of the Tsing 
Dynasty, which followed very closely the Japanese Civil Code promulgated 
April 27, 1896, which in turn followed the German Civil Code published in 
1888. After the establishment of the Republic, a Committee on the Com- 
pilation of Codes was formed, which had as chairman Dr. Wang Chung Hui, 
the well-known translator of the German Code into English. The preface 
to the work, by Mr. Hu Han Min, states that a number of old Chinese cus- 
toms, principally in the matter of rights relating to real property, have been 
retained in the code, and that the principles of the late Dr. Sun Yat Sen 
have been embodied in it. These principles are sought to be expressed in 
various articles dealing with the relationship of buyer and seller, landlord 
and tenant, in which the courts are granted authority to interfere with a 
contract or lease in order to protect the buyer, lessee or tenant against 
oppression or undue hardship arising out of the lease or contract. 

C. M. BisHop 


| 
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Warenzeichen und Wettbewerb in den Vereinigten Staaten von Amerika. By 
Walter Derenberg. (Berlin: Carl Heymanns Verlag, 1931. pp. xii, 400. 
Index. Rm. 18.) It is the purpose of this book to present to Continental 
jurists an understanding of the nature of patent law in the United States, a 
comprehension of which has been difficult for them in view of the great dif- 
ference between the two systems of codified and common law. The study 
is thus limited to a careful analysis of United States patent law, but with 
only occasional references to European law, and with a very brief section on 
Pan American International Legislation. It does not, therefore, add ma- 
terially to the work of Stephen P. Ladas on the international aspects of 
the question. WaLrTeER H. C. Laves 


Why Recognize Russia? By Louis Fischer. (New York: Jonathan Cape 
& Harrison Smith, 1931. pp. vi, 298. Index.) Those familiar with the 
discussions of recognition at the 1931 meeting of the American Society of 
International Law will find in the volume under review a number of the 
themes recurring in those deliberations mobilized to support the affirmative 
or negative of the debate which Mr. Fischer stages. The author, however, 
writes not for jurists, but for a lay public, and the requisites of dispassionate 
scholarship are not always observed. He opens his volume with a concise 
and objective account of Soviet-American relations, probably the best part 
of the work, which throws new light on the relationship of Russia to the 
Kellogg Pact. His marshalling of the arguments against recognition reveals 
that emotional rather than juristic considerations weigh most heavily 
with secular and religious leaders in the United States. Inductive evidence 
of this is gained by counting the noses of respectability, including Father 
Walsh, Ralph Easley and Matthew Woll. The case for recognition is more 
objective and basically economic. It is bolstered by the testimony of 
numerous proponents, from Sherwood Eddy to Ivy Lee, as to the contribu- 
tion to world peace which recognition would make. Mr. Fischer finds 
comfort in the reversion of the Hoover administration to a strict policy of 
defactoism as announced by Secretary Stimson on February 6, 1931, for by 
this action the Colby-Wilson doctrines of constitutional legitimacy are dis- 
carded and no longer operate as barriers to recognition. In consequence, 
the question becomes one of determining whether the Soviet Government is 
capable of living up to its international obligations. On this score Mr. 
Fischer believes that the directors of Soviet foreign policy, while in principle 
averse to the payment of repudiated debts, are not incapable of being realists 
and arranging satisfactory compensation in return for credits. A discussion 
of propaganda, both factually weak and logically fallacious, closes the book. 
The volume suffers, as do specific arguments, from the overstatement tradi- 
tionally characteristic of crusaders. Mr. Fischer, however, has done 
well in bringing clearly to public attention the lax way in which credits 
extended to the Kerensky régime were administered by the United States 
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Treasury after that régime fell. The responsibility for the size of the Keren- 
skist debt is certainly not one to be totally shouldered by Moscow. 
MALBONE W. GRAHAM 


In The Historical Evolution of Modern Nationalism (New York: Richard 
R. Smith, Inc., 1931, pp. viii, 327, $3.50), Professor Carlton J. H. Hayes 
supplements his earlier Essays on Nationalism, which dealt with the militant 
type of contemporary nationalism, with a study of the different types of 
nationalism which have manifested themselves in Europe within the past 
two centuries. He is not concerned, however, so much with social and 
economic forces or agencies of propaganda as with the doctrines of national- 
ism as a political philosophy. It is the schools of nationalist thought and 
their development and inter-relations that are analyzed and compared and 
criticized. Successive chapters deal with the Humanitarian Nationalism 
of Bolingbroke, Rousseau and Herder, the Jacobin Nationalism of the French 
Revolution and Napoleon, the Traditional Nationalism of Burke, Bonald 
and Schlegel, the Liberal Nationalism of Bentham, Guizot and Mazzini, 
and the Integral Nationalism of Compte, Barrés, Maurras, Italian Fascism 
and Russian Bolshevism. Concluding chapters discuss the economic 
factors in nationalism and the possible future of nationalism. The whole 
study is a brilliant interpretation of the intellectual forces that have gone 
into the making of the most significant political phenomenon of modern 
times. It is luminous in its explanation of the influence of doctrine upon 
economic conditions and of economic conditions upon doctrine; and its 
analysis and characterization of the modern school of French “integral 
nationalists” brings out clearly the paradoxical features of that perversion 
of “liberal nationalism” that has captured public opinion in so many coun- 
tries. The volume is strongly to be recommended as supplementary reading 
in courses on sociology and the history of political thought. C. G. F. 


Die intrasystematische Stellung des Art. XI des Vélkerbundpaktes. By 
Dr. Josef L. Kunz. (Leipzig: Robert Noske, 1931. pp. viii, 143. Rm. 9.) 
This is another of the interesting Frankfurter Abhandlungen zum modernen 
Volkerrecht, edited by Drs. Giese and Strupp. It deals with one article of 
the Covenant of the League of Nations, an article which has been recently 
emphasized, and which Dr. Kunz apparently regards as the most important 
part of the Covenant. The analysis which he makes offers some justifica- 
tion for this attitude. He takes the two paragraphs of Article 11, and com- 
pares each with various other paragraphs of the Covenant. While this 
makes the work somewhat repetitious, it affords a valuable picture of the 
inter-relationships of the Covenant. He underlines the importance of 
differentiating between the two paragraphs of Article 11; and observes that 
where Article 10 deals only with aggression, a difficult concept, and where 
Article 16 deals with illegal recourse to war, Article 11 covers every war or 
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threat of war. Furthermore, he asserts, in case of such war or threat of war, 
the Council or the League is unconditionally bound to take the initiative 
even if no member has requested it. The author seems unduly critical of 
various writers who have failed to discover in the Covenant what he finds 
therein. CLYDE EAGLETON 


State Rights in the Confederacy. By Frank L. Owsley. (Chicago: Uni- 
versity of Chicago Press, 1931. pp. xii, 290. Index. $3.00.) This small 
book by the author of King Colton Diplomacy was first printed in 1925. It is 
almost entirely a factual presentation of the unfortunate conflicts of jurisdic- 
tion and policy between the Confederate Government and the authorities of 
the constituent states, and is based upon official documents of the Confed- 
eracy, collected correspondence of Confederate leaders, and on press ma- 
terials. The chief fields of friction discussed are the furnishing of soldiers 
and military supplies by the states and their later attempts to control the 
same, the suspension of the writ of habeas corpus, conscription, impressment 
of property, including slaves, and the importation and exportation of goods 
with special reference to blockade running. Many pages are given to the 
obstructive measures of Governors Brown of Georgia and Vance of North 
Carolina. There is a brief comment on the physical difficulties of the Con- 
federacy, its immense coast line, lack of interstate transportation, exposed 
land frontiers in the west, and other dangers. In the author’s opinion, 
though, the major weakness was in the theory of state rights, unworkable 
even during the high enthusiasm of a war for independence. Many facts 
and useful deductions have been given on a deplorable side of Confederate 
history which has been greatly neglected and which needs exploration. It is 
to be regretted, however, that in a work which is necessarily so largely de- 
voted to jurisdictional problems, such brief appraisal of the inherent difficul- 
ties of a Staatenbund organization, theoretical and practical, should have 
been given. Brssig C, RANDOLPH 


Die Wirkungen der Wechselerklérungen im internationalen Privatrecht. 
By Dr. Ludwig Raiser. (Berlin and Leipzig: Walter de Gruyter & Co., 
1931. pp.124. Index. Rm.9.) Thisstudy on the effects of statements on 
bills of exchange in private international law, is the fourth in a series on for- 
eign and private international law published by the Institute for Foreign and 
Private International Law. It comprises an introduction and two chapters 
discussing the scope of the inquiry, exchange obligations, and exchange cir- 
culation, as affected by international legislation. It is indexed and contains 
an appendix collecting the most important regulatory enactments concerning 
conflicts in this field. These texts include chronologically I, Bills of Ex- 
change Act, 1882; II, Treaty of Montevideo, 1889; III, Code of Private 
International Law (Bustamante); IV, Determinations of the Institute of 
International Law; V, First Plan of the Geneva Committee, 1929; VI, The 
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Geneva Project, 1930. The study is fully annotated, citing numerous 
authorities and decisions, including leading cases in many of our states. 
These international problems bear some analogy to those in our municipal 
law which culminated in the passage of the Uniform Negotiable Instruments 
Act. Howarp 8S. LeRoy 


Dos Mandatos Internacionaes. By Oscar Tenorio. (Alba: Rio de Janeiro, 
1930. pp. 72.) This thesis in Portuguese presented to the faculty of the 
University of Rio de Janeiro is another evidence of the world-wide interest 
in the Mandates System. Relying mainly on secondary materials, the 
writer narrates the origin of the system, its organization, the juridical prob- 
lems of sovereignty of the territory and nationality of the natives, and vari- 
ous probiems that have arisen in the administration, particularly in Syria and 
Palestine. He contrasts what he calls ‘‘the German” theory of League sov- 
ereignty with what he calls ‘‘the French” theory which assigns sovereignty 
to the principal allied and associated powers. While the implication, that 
juridical theories on the subject have been merely rationalizations of political 
objectives, may have weight, the writer would have been less positive in 
making it had he made a more exhaustive canvass. Each of these theories 
has, in fact, been held by writers of German, French and other nationalities. 
Mr. Tenorio, himself, supports the theory which vests eventual sovereignty 
in the mandated communities themselves (pp. 39-42). Quincy WRIGHT 


Probleme der staats- und vélkerrechtlichen Stellung Bayerns. By Ulrich 
Thilo. (Institut fiir Internationales Recht an der Universitat Kiel. Ber- 
lin: Georg Stilke, 1930. pp. 79. Rm. 4.50.) In this brief study the author 
treats the questions of French diplomatic representation in Munich, Bava- 
rian diplomatic relations with the Vatican, and the legal implications of the 
two treaties of 1920 between Bavaria and the Reich concerning the assump- 
tion of postal and railroad management by the Reich. Concerning the 
question of French diplomatic representation in Munich, the author claims 
that the preamble of the Treaty of Versailles cannot be considered a valid 
justification of the French attitude, inasmuch as the French delegation was 
imposed on Bavaria in 1920, notwithstanding the contrary terms of the 
German Federal Constitution. He suggests that the question be submitted 
to the Permanent Court at The Hague. Bavaria’s diplomatic relations with 
the Vatican, he contends, could hardly be advanced as a precedent, since the 
Weimar Constitution grants the Reich merely the monopoly of all relations 
with foreign states. Whether this situation has been materially altered 
under the Vatican Treaty of 1929 is highly controversial. The author 
assumes that the Bavarian delegation continues to be accredited to the head 
of the Catholic Church and not to the ruler of the Vatican State. The 
second part deals with the legal character of the above mentioned treaties. 
In the face of recurring efforts to deny the contractual elements of these 
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agreements and to shirk certain resultant obligations toward Bavaria, the 
author insists that federal legislation alone cannot rightfully abandon these 
agreements (without sufficient grounds for the application of the clausula 
rebus sic stantibus), although he does not claim an international character 
for them. The value of this concise and well-documented monograph is 
increased by the inclusion of two documents on the railroad agreements. 
M. W. Royse 


La Question des Zones Franches devant la Cour Permanente de Justice 
Internationale. By Henry Trémaud. (Paris: Recueil Sirey, 1931. pp. 
296. Fr. 40.) This is a useful study of the question of the Franco-Swiss 
zones now before the Permanent Court of International Justice, as the matter 
stood before the court’s order of December 6, 1930. Emphasis is placed on 
the history of the zones since 1919. The author conceives of the present 
function of the court as that of amiable compositeur (p. 84), and he accepts 
the French thesis that if France and Switzerland fail to agree, the court must 
lay down a new régime for the territories now comprised in the zones. An 
excellent bibliography is included. 

La Juridiction de la Cour Permanente de Justice dans le Systéme de la Pro- 
tection Internationale des Minorités. By Nathan Feinberg. (Paris: Rous- 
seau & Cie., 1931. pp. 215.) This is a companion volume to the author’s 
study of La juridiction de la Cour Permanente de Justice Internationale dans 
le Systeme des Mandats, published in 1930. It is a careful survey of the 
effect of Article 14 of the Polish Minorities Treaty and of analogous articles in 
other treaties. The author seems to have had access to more or less com- 
plete records of the Peace Conference relating to the minority treaties, and 
both the history and analysis are comprehensive and useful. The volume is 
a notable addition to the growing literature of the court. 

La Codification du Droit International. La Premiére Conférence. By J. 
Gustave Guerrero. (Paris: Pedone, 1930. pp. 232. Index. Preface by 
Marcel Sibert.) This is chiefly a description of the work of the First Con- 
ference for the Progressive Codification of International Law, held at The 
Hague, in 1930. The author was a member of the League of Nations Com- 
mittee of Experts which preceded the conference; and at the conference itself, 
as the delegate of Salvador, he served as rapporteur of the Commission on 
Nationality and took a very active réle in the Commission on Responsibility 
of States. His account of the achievements of the conference is a useful 
addition to its literature; the arrangement is such as to facilitate a study of 
each of the problemsdiscussed. Though he offers little in the way of guidance 
for the future, the author hopes that codification will not be abandoned by 
the League of Nations. MANLEY O. Hupson 
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